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; JOINT APPENDIX 
[Received FCC February 17, 1955] 
AMERICAN BROADCASTING COMPANY 
West 66th Street, New York 23, N.Y. 
Legal Department 
February 16, 1955 
Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
New Post Office Building 
Washington 25, D. C. 
Dear Miss Morris: 
Pursuant to Section 1. 327 of the FCC's Rules and Regulations, 
application is hereby made for a permit authorizing American Broad- 
casting-Paramount Theatres, Inc. to locate, maintain and/or use 
studios or apparatus at 7 West 66th Street, New York 23, New York and 
other points throughout the United States where the licensee maintains 
studios owned by or under the control of the Corporation for the purpose 
of obtaining or producing television programs consisting of musical, 
dramatic, educational and entertainment material to be transmitted or 
delivered by film or television recordings by air or rail express to 
Television Station XETV, Tijuana, Mexico, which programs have been, 
are being or will be broadcast in the United States by the licensee or 
permittee. 
Very truly yours, 


AMERICAN BROADCASTING - PARAMOUNT 
THEATRES, INC. 


By /s/G. B. Zorbough 
Raatatat Secretary 
Subscribed and Sworn to before me 


this 16th day of February, 1955. 


/s/ Joseph J. Jacobs 
Notary Public, State of New York 


| McKENNA & WILKINSON 
| Received February 21, 1955] 


Miss Mary Jane Morris, Secretary ~~ 
Federal Communications Commission 

Washington, D. C. 

Dear Miss Morris: 

Under date of February 16, 1955, there was submitted to you a 
letter request by American Broadcasting-Paramount Theaters, , Inc., 
pursuant to Rule 1.327, to make television programs available to 
television station XETV, Tijuana, Mexico. It is requested that the 
enclosed letter request dated February 17, 1955, relating to this same 
matter, be accepted in place of the aforesaid letter request of February 
16, 1955. 





Very truly yours, 


/s/ James A. McKenna, Jr. 
Enclosures 


AMERICAN BROADCASTING COMPANY 
7 West 66th Street, New York 23, N. Y. 
| Received February 21, 1955] 

Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
New Post Office Building 
Washington 25, D. C. 
Dear Miss Morris: 
Pursuant to Section 1. 327 of the FCC's Rules and Regulations, appli- 
cation is hereby made for a permit authorizing American Broadcasting- 
Paramount Theatres, Inc. to locate, maintain and/or use studios or 
apparatus at 7 West 66th Street, New York 23, New York and other 
points throughout the United States where the licensee maintains 








3 
studios owned by or under the control of the Corporation for the purpose 
of obtaining or producing television programs consisting of musical, 
dramatic, educational and entertainment material to be transmitted or 
delivered by film or television recordings by various methods or by 
electrical energy for transmission by cable and/or other means to 
Television Station XETV, Tijuana, Mexico or by regular broadcast 
from Television Station KABC-TV, Los Angeles, California, licensed 
to applicant for purpose of re-broadcast by Station XETV which programs 
have been, are being or will be broad cast in the United States by the 
licensee or permittee. 

Very truly yours, 


AMERICAN BROADCASTING-PARAMOUNT 
THEATRES, INC. 


By /s/G. B. Zorbough 
Assistant Secretary 


Subscribed and Sworn to before me 
this 17th day of February, 1955. 


/s/ Joseph J. Jacobs 
Notary Public 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
November 23, 1955 


In Reply Refer to: 8843 
KFSD, Inc. 


3642 Enterprise Street 
San Diego, California 
Wrather-Alvarez Broadcasting, Inc. 
1405 Fifth Avenue 
San Diego, California 
Gentlemen: 
This is with reference to (1) the application filed by American 
Broadcasting-Paramount Theatres, Inc., (ABC) for authority to transmit 














4 
television programs to television Station XETV, Channel 6, Tijuana, 
Mexico; (2) The "Petition to Designate Application for Hearing" filed 
on March 21, 1955 by Wrather-Alvarez Broadcasting, Inc. , Channel 10, 
San Diego, California; (3) a similar petition filed on April 13, 1955 by 
KFSD, Inc. , Channel 8, San Diego; (4) the "Opposition" to said petitions 
filed on October 18, 1955 by ABC; and (5) the "Reply" to said "Opposition" 
filed on November 21, 1955, by Wrather-Alvarez Broadcasting, Inc. It 
is urged, in said petitions, that the above application be designated for 
hearing, principally on the grounds that there is no need for the proposed 
service; that the two operating San Diego television stations will suffer 
economic injury as a result of a grant; and that XETV's operations are 
not subject to United States regulation and taxation. 

The Commission has given careful consideration to the above appli- 
cation and pleadings and is of the view that the petitions should be denied. 
The Commission finds that the applicant has made a showing that there is 
a need for the proposed service and that a grant of the application would 
serve the public interest, convenience and necessity. The Commission 
believes that the allegations set forth in the above pleadings do not dis- 
close facts sufficient to justify petitioners’ claims that they will be 
substantially injured by the alleged practices of XETV. Further, it 
appears to the Commission that consideration of the maintenance of a 
free interchange of programs with stations licensed by the Government 
of Mexico outweighs petitioners’ present suggestions of possible adverse 
effects upon the service rendered by the San Diego television stations. 

In light of the foregoing, the above petitions are denied. 

BY DIRECTION OF THE COMMISSION 


/s/ Mary Jane Morris, Secretary 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. FCC 56-58 

27348 
In re Application of ) 
AMERICAN BROADCASTINCG-) 
PARAMOUNT THEATRES, ) 
INC. ) 

For a Permit to Locate, Use ) Docket No. 11613 


or Maintain a Broadcast ) 

Studio or Other Place or ) 

Apparatus in the United States) 

for the Production of Programs) 

to be Transmitted or Deliver-) 

ed to Television Station XETV,) 

Tijuana, Mexico. ) 

MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioner Webster dissenting and issuing a 
statement; Commissioner Doerfer dissenting. 

1. The Commission has under consideration (a) a "Protest" filed 
on December 23, 1955, pursuant to Section 309(c) of the Communications 
Act of 1934, as amended, by Wrather-Alvarez Broadcasting, Inc., 
licensee of television Station KFMB-TV and standard broadcast Station 
KFMB, both in San Diego, California, and directed against the Com- 
mission's action of November 23, 1955, granting without hearing the 
above-entitled application; (b) a similar "Protest" filed on December 23, 
1955, by KFSD, Inc., permittee of television Station KFSD-TV, San 
Diego, California; (c) a "Reply to Protests" filed on January 6, 1956, 
by American Broadcasting- Paramount Theatres, Inc; and (d) an "Answer 
to Reply" filed on January 13, 1956, by Wrather-Alvarez Broadcasting, 
Inc. 

2. In its Sixth Report and Order, issued on April 14, 1952, the 
Commission assigned Channels 8, 10, 15*,21, 27, 33, and 39 to San 
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Diego. Channels 6 and 12 are assigned to Tijuana under an Agreement 
between the United States and Mexico. In San Diego, Wrather-Alvarez 
Broadcasting, Inc. (KF MB-TV) is operating on Channel 8 and KFSD, Inc., 
(KFSD-TV) is operating on Channel 10. No stations are operating on, 
nor are any applications pending for the UHF channels. In Tijuana, 
Mexico, Station XETV is operating on Channel 6 under an authorization 
issued by the Government of Mexico and a permit has been issued to 
Station XETC on Channel 12. The 1950 census population of San Diego 
is 334, 387 while that of Tijuana is 59,952. The cities are 15 miles 
apart, center to center, and the signals of XETV are received consistently 
in the United States. The Grade A and Grade B contours of protestants’ 
television stations fall, respectively, within the Grade A and Grade B 
contours of Station XETV. KFMB-TV is affiliated with CBS and ABC 
while KFSD-TV is affiliated with NBC. 

207 3. In its protest, KFMB-TV sets forth certain facts concerning 
the population in the San Diego-Tijuana area and alleges, in substance, 
that its right to file said protest under Section 309(c) of the Communi- 
cations Act is based upon Sections 325(b) and (c) of the Act; 1/ that the 


17 Sections 325(b) and (c) read as follows: 


‘(b) No person shall be permitted to locate, use or maintain a 
radio broadcast studio or other place or apparatus from which or whereby 
sound waves are converted into electrical energy, or mechanical or 
physical reproduction of sound waves produced, and caused to be trans- 
mitted or delivered to a radio station in a foreign country for the purpose 
of being broadcast from any radio station there having a power output of 
sufficient intensity and/or being so located geographically that its 
emissions may be reached consistently in the United States, without first 
obtaining a permit from the Commission upon proper application therefor. 


(c) Such application shall contain such information as the Com- 
mission may by regulation prescribe, and the granting or refusal thereof 
shall be subject to the requirements of section 309 hereof with respect 
to applications for station licenses or renewal or modification thereof, 
and the license or permission so granted shall be revocable for false 
statements in the application so required or when the Commision, after 
hearings, shall find its continuation no longer in the public interest." 





7 

affiliation of XETV with the above-named applicant ABC will cause 
protestant direct and severe economic injury through the loss to 4tof 
the revenue from the considerable number of ABC programs (specified 
in the protest) which protestant has been carrying; that protestant will 
suffer immediate and direct economic injury when prize-winning ABC 
programs (specified in the protest) cease being identified by the public 
and by advertisers with protestant's station; that it will also suffer severe 
economic injury from loss of spot announcements and programs purchased 
by national and local advertisers adjacent to ABC programs carried by 
protestant; that the grant being protested will make available toXETV'"'a 
materially different type of program fare, giving XETV a powerful lever 
with which to capture a larger segment of the San Diego audience and a 
greater share of advertising revenue from the San Diego market"; that 
the "radical alteration in the competitive situation heretofore existing 
between XETV and Protestant will result in severe economic injury to 
Protestant"; that because XETV is able to undersell American compe- 
titors by substantial amounts since it pays lower taxes, pays no social 
security or unemployment compensation, pays lower wages, and has no 
obligation to maintain a high quality program service, the resulting 
economic injury to protestant will be disastrous and "will seriously 
endanger its ability to continue with the high standards of programming 

which it has observed in serving Southern California"; and that by 
authorizing affiliation of ABC with XETV, the Commission is, in effect, 
destroying protestant's affiliation with ABC and transferring that affilia- 
tion to XETV. 

4. KFMB-TV further alleges, in substance, that XETV has engaged 
"in flagrant disregard of the cultural and entertainment needs of the 
Mexican population whom it was licensed to serve"; that since XETV first 
went on the air it has operated almost wholly to serve the English-speaking 
population of southern California andhas almost entirely ignored the 
Mexican population within its service area; that of the 3, 709 minutes 
XETV was on the air between March 27 and April 2, 1955, only 8. 77% 


of the time was devoted to Spanish-language programming; that ABC, 
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in filing its application, has demonstrated its intention to induce XETV 
to ignore the needs and interests of persons whom XETV was licensed 
to serve and to depart from the purposes for which Channel 6 was assigned 
to Mexico; that the Commission's grant is of doubtful legality in that it 
subverts the Treaty assigning Channel 6 to Mexico and is inconsistent 
with Section 3.606 of the Rules in that Channel 6 was not assigned to 
San Diego; that "although the Commission is encouraging XETV to dis- 
regard its Mexican audience and become an American station, the 
owners of XETV are aliens and consequently do not meet the require- 
ments of Section 310(a) of the Communications Act which, in substance, 
prohibits the granting of broadcast licenses to aliens"; that responsible 
voices in Baja California resent the manner in which XETV has abused 
and neglected its responsibility to serve its Spanish-speaking public; and 
that the Commission's action "aids, abets, and encourages" XETV in its 
practice of engaging in flagrant and continuing violations of Mexican law, 
particularly the statutory requirements "that the programming be pre- 
dominantly in Spanish, that there be at least one musical number or 
any other matter that is not advertising between two advertisements, and 
that only 50% of commercial advertisement be in a foreign language”. 

5. KFMB-TV further alleges, in substance, that on July 2, 1955, 
the Mexican General Bureau of Telecommunications released certain 
interpretations designed to limit the amount of rebroadcasting in which a 
Mexican station may engage and the Commission has no assurance what- 
ever that XETV will comply with these requirements; that if the prin- 
cipals of ABC are aware of the illegality of the proposed practices, then 
the Commission is presented with a serious matter reflecting adversely 
on the character of ABC's principals; that there is no basis for the belief 
that the above grant would tend to encourage American stations to use 
Mexican programs and, consequently, the "interchange of programs" 
mentioned in the Commission's letter to protestant appears tobe non- 
existent; that XETV continually engages in the deception of publicizing 
itself as a San Diego station, particularly on its rate card, in adver- 
tising material and in connection with the radio-television sections of 
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209 the newspapers; that Jorge Rivera, part owner of XETV, is also 
owner of standard broadcast Station XEAC in Tijuana, which station "has 
presented astrologers, fortune tellers, lotteries, horse race infor- 
mation, liquor advertising and stock speculative schemes”; that there 
is a real danger, based on Mr. Rivera's past practices, that he will 
place such program material adjacent to the ABC programs, contrary to 
the public interest; that the activity of border stations has been aserious 
problem for many years; that five UHF channels are assigned to San 
Diego and that the above grant "would substantially prejudice the possi- 
bility of a UHF station gaining a foothold in the San Diego market"; 
that protestant and KSFD-TV have carried ABC programs and that the 
XETV affiliation with ABC will result in ABC having no control over 
their programs and adjacent programs and announcements; that the 
public interest will not be served by any action which might cause loss or 
deterioration of the commendable program service which protestant has 
been providing. Finally, protestant requests that the grant of the above- 
entitled application be set aside; that the application be designated for 
hearing on specified issues; and that protestant be named as a party to 
said hearing. 

6. In its protest, KFSD, Inc., alleges, in substance, that it is 
the permittee of a television station KFSD-TV in San Diego; that it pur- 
chased said station and its associated radio broadcasting properties for 
approximately $3, 250, 000; that it is currently operating at a loss; that 
it broadcasts approximately 2 1/2 hours of ABC programs per week; that 
a grant of the above-entitled application will cause immediate and direct 
economic injury to protestant because said ABC programs will "switch" 
to XETV, requiring KFSD-TV to buy film for the vacated time segments 
and placing XETV in a stronger position to sell national spot and local 
advertising in competition with KFSD-TV; that the "switch" of the 16 1/4 
hours of ABC programs from KFMB-TV to XETV will induce KFMB to 
buy excellent film programs as replacements and thus strengthen KFMB's 
competitive position; that this will substantially increase the bidding and 
price for high type film programming in the San Diego market, thus 
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increasing KFSD's operating cost; that the acquisition by XETV of the 
ABC programs of both protestants herein will enable XETV to sell local 
and national spot advertising on programs other than ABC network pro- 
grams; and that KFSD-TV is a "party in interest" under Section 309(c) 
of the Communications Act. 

7. KFSD-TV further alleges, in substance, that the above grant 
is against the public interest because it will cause impairment of the 
quality of programming from United States stations licensed by the 


Commission in San Diego and reduce the amount of religious, educational, 
charitable and public interest broadcasting which they will be able to 
provide, without the likelihood of compensating increases by XETV; that 
since November 15, 1954, KFSD-TV has made substantial capital expendi- 
tures to provide the finest possible television service to viewers in the 


San Diego area; that the above grant will create unfair competition 
since XETV's operating costs are substantially lower because that 
station is not subject to United States laws and regulations relating to 
broadcasting, taxes, labor and employee benefits; that XETV is not 
obligated, either morally or legally, to furnish the non-revenue producing 
public service programs which are broadcast by KFSD-TV; that if the 
above grant is permitted to stand, KFSD-TV will have to concern itself 
in the early stages of its development with devising ways and means to 
protect itself against the "undercutting" of a competitor operating at the 
unfair advantage that XETV will have; that ABC has followed restrictive 
practices which have impaired the ciraulation of its programs in the 
San Diego market such as, for example, “by improvidently making a 
contract with KFMB-TV giving that station a right of first refusal to 
run ABC programs in San Diego" and depriving itself of opportunities 
to place programs on KFSD-TV; that ABC has not made a reasonably 
diligent effort to clear time on KFSD-TV; that any benefits accruing 
from the above grant will be slight since reception is available in 
substantial parts of San Diego County from Station KABC-TV, Los 
Angeles; and that a hearing will show that the impairment to public 
interest programming by stations licensed by the Commission that must 
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result from the above grant will vastly outweigh any benefits thereof. 

8. KFSD-TV further alleges, in substance, that the above grant 
is against the public interest because it defeats the purpose of the 
United States-Mexico Treaty of September 26, 1951; that under the above 
grant, XETV will be in practical effect a United States television station; 
that its programs will be beamed at United States citizens in the English 
language; that the present "infinitesimal" number of Spanish language 
programs will probably disappear; that the above grant creates a situa- 
tion that is against the public interest because it is an unwarranted in- 
terference with sound diplomacy and impairs the foreign relations of 
the United States} that the above grant defeats the purposes of Section 
310 of the Communications Act because XETV will be a United States 
station operated by aliens; and that a "Commission finding of public 
interest, convenience and necessity cannot be supported where it 
promotes results prohibited by an Act of Congress binding upon the 
Commission". Finally, KFSD-TV requests that the Commission post- 
pone the effective date of the above grant, designate the application for 
hearing on specified issues, and make protestant a party to said hearing. 

9. Inits "Reply to Protests" ABC alleges, in substance, that it 
concedes that XETV competes directly with protestants’ stations; that 
their allegations do not establish that they could be seriously affected’ 
by ABC's decision to affiliate with XETV} that under the ruling in Baker 
v. United States, 92 F. 2d 332, the Commission's authority under Section 
325(b) extends only to one method of delivery of ABC programs to XETV 
and that ABC is free, without Commission authority, to deliver to XETV 

any and all filmed or kinescoped programs; 2/ that the bulk of the 
ABC programs carried by protestants' have been filmed or kinescoped; 
that since the above grant has significance only with respect to the 
relatively few programs which could not be satisfactorily delivered to 


2/ __A discussion of these allegations is not pertinent to our considera- 
tion of the instant protests and the absence of such discussion should not 
be interpreted as agreement with said allegations. 
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XETV except by wire or radio, and since protestants have erroneously 
assumed that injury stemming from their loss of and transference to 
XETV of any and all ABC programs is relevant, their allegations fall 
short of a convincing showing that they are "parties in interest”; that, 
in summary, protestants state that the delivery of a better quality of 
American programming to XETV is in derogation of the United States- 
Mexico agreement of September 26, 1951, is contrary to Section 310(a) 
of the Communications Act and 3. 606 of the Commission's Rules, will 
aid and abet violation of Mexican law, will deteriorate XETB's program 
service, will impair protestants’ ability to operate in the public interest, 
will result in deterioration of relationships between citizens of Mexico 
and the San Diego area, and will prejudice the future of UHF television 
in San Diego; that these arguments demonstrate that protestants’ concern 
is with their own private rather than the public's interests; and that 
making ABC programs available to XETV will in no way alter XETV's ' 
operations except that the quality of its programming will be improved. 

10. ABC further alleges, in substance, that the above grant in no 
way contravenes the United States-Mexico agreement; that so far as is 
known, the government of Mexico has expressed no disapproval of XETV's 
operation as an English language station; that ABC is advised that XETV's 
operation is in accord with Mexican law and that this question is irre- 
levant; that the above grant furthers the purposes of Section 310 of the 
Act by maintaining, insofar as possible, Commission control over the 
programs broadcast by XETV to the United States; that the charge that 
the above grant is contrary to Section 3. 606 of the Rules is wholly without 
foundation; that the alleged likelihood of objectionable programming and 
advertising by XETV has no foundation other than idle speculation as to 
what XETV might do in the future; that protestants "seek protection of 
their monopoly of outlets for network programs in the San Diego area 
which has permitted them to pick and choose among ABC programs 
accepting only the most popular and only under conditions especially 
favorable to them"; that certain issues specified by the protestants were 
not shown to be relevant; that the protestants should not be permitted to 
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use any hearing which may be ordered as a vehicle for time-consuming 
fishing expeditions; and that if the protests must be granted, the hearing 
order should include issues providing for a consideration of the contrac- 
tual arrangements between protestants and the television networks, the 
extent and circumstances under which protestants’ facilities are avail- 
able to ABC and whether ABC has equal access to competitive facilities 
for the broadcasting of its programs in San Diego and elsewhere, and if 
not, the effect thereof upon competition between national television net- 
works. 

11. The Commission's authority to issue the permit requested by 
the applicant herein is based upon the provisions of Section 325(b) of the 
Communications Act. Subsection (c) of Section 325 provides that a grant 
of such a permit is subject to the requirements of Section 309 of the Act. 
Accordingly, the protest provisions of Section 309 are applicable to the 
Commission's action granting the above-entitled application. In view of 
the fact that protestants are permittees of television stations in San 
Diego; that XETV serves the areas served by protestants’ stations; that 
the three stations compete for programs, audience and advertising 
revenues in the San Diego market; and that protestants have alleged that 
they will suffer economic injury as a result of the grant complained of, 
we find each of the protestants to be a "party in interest" within the 
meaning of Section 309(c) of the Communications Act of 1934, as amended. 
Federal Communications Commission v. Sanders Brothers Radio Station, 
309 U. S. 407. 

12. We find further that protestants have specified facts, matters 
and things relied upon with sufficient particularity to warrant designating 
the above-entitled application for hearing on issues specified by protes- 
tants. These issues have been merged and duplicate issues have been 
eliminated. In making the above finding, we do not determine or imply 
that any or all of these issues, even if the facts with respect thereto are 
as alleged by protestants, are such that they could result in a deter- 
mination that the grant to the applicant herein was improper, contrary 
to the public interest, or should be set aside. Accordingly, said issues 
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are not being adopted by the Commission and the burden of proof thereon, 
both in proving the facts alleged and in demonstrating their materiality 
and relevancy will be on the protestants. Finally, we have not included 
the issues specified by the applicant since the testimony sought there- 
under may be received under issues framed by protestants and included 
in the order adopted below. 

13. In view of the foregoing, IT IS ORDERED, That, pursuant to 
Section 309(c) of the Communications Act of 1934, as amended, effective 
immediately, the effective date of the grant of the above-entitled appli- 
cation is postponed pending a final determination by the Commission in 
the hearing ordered below with respect to the protests herein; and that 
the above-entitled application is designated for hearing at the offices of 
the Commission in Washington, D. C., on the following issues, which 
issues, as we have indicated above, are not being adopted by the Com- 
mission and are specified below only because of the mandatory require- 
ments of the existing provisions of Section 309(c) of the Communications 
Act: 

(a) To determine whether XETV in fact holds itself out to be a San 
Diego television station, serving the San Diego market, receiv- 
ing the bulk of its revenues from United States sources, and 
whether in fact the station is operated in all major respects to 
serve the San Diego public and advertisers rather than the 
citizens of Mexico. 

(b) To determine whether XETV has engaged in deceptive practices 
to convince the public that it is a San Diego station rather than 
a Mexican station. 

(c) To determine whether the grant of the application would be in 
derogation of the Treaty assigning Channel 6 to Mexico by en- 
couraging XETV to direct itself to almost wholly an American 
audience rather thana Mexican national audience, and, if so, 
whether an official agency of the United States is legally 
authorized to, or as a matter of policy should, take such 
action. 
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(g) 
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To determine whether a grant of the application would be in- 
consistent with the Table of Assignments (Section 3. 606 of the 
Commission's Rules and Regulations) by encouraging the 
operation of XETV as a San Diego station. 
To determine whether a grant of the application would be in- 
consistent with the spirit and intent of Section 310(a) of the 
Communications Act of 1934, as amended, by permitting and 
encouraging the operation by aliens of a television station 
designed to serve the American public. 
To determine whether or not XETV is operating in violation of 
Mexican law, statutes, and regulations, and if so, whether such 
practices reflect adversely on the character of the principals 
of XETV and their qualifications to furnish television broadcast 
service received in the San Diego area. 
To determine the nature of the proposed arrangements between 
XETV and ABC and whether they are part of a concerted plan 
to circumvent the Treaty assigning Channel 6 to Mexico, 
Section 3. 606 of the Commission's Rules and Regulations 
(Table of Assignments), and the requirements of Mexican law 
as to programming in a foreign language, and whether such 
arrangements reflect adversely on the character of the 
principals of ABC. 
To determine the nature and extent of the program service 
which ABC proposes to make available to XETV; and whether 
the arrangements effected aid and abet the violation of Mexican 
law. 
To determine whether in fact there exists a free interchange 
of programs between United States and Mexican stations, and, 
if any, the effect of a grant of the ABC application on such 
interchange. 
To determine whether XEAC, the station owned by Jorge 
Rivera, a part owner of XETV, has engaged in objectionable 
broadcast practices, including, among other things, the 
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(1) 


(m) 


(n) 
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broadcast of material relating to lotteries, horse race 
information, liquor advertising, stock speculative schemes; 
whether the principals of ABC are aware of such practices; 
and whether there is a danger that the audience attracted to 
XETV by virtue of the ABC programs will be subjected to 
such practices. 
To determine the commercial, advertising, and programming 
practices of XETV; whether they are objectionable by 
American standards; and if objectionable, whether the 
Commission should aid and abet their transmission to a 
United States audience by a grant of the ABC application. 
To determine, in view of the character of the principals of 
XETV and the practices of the stations with which they have 
been connected, whether or not XETV may be expected to 
delete, tamper with, and alter the ABC programs transmitted 
to it for rebroadcasting, and whether or not ABC can provide 
any assurances that these practices will not occur. 
To determine the extent to which KFMB-TV, KFSD-TV, XETV 
and television stations in Los Angeles provide an outlet for 
ABC programs in the San Diego market. 
To determine the extent to which ABC network programs can 
be made available to the public in the San Diego area without 
the grant of the application herein. 
To determine XETV's selling practices with respect to local, 
regional, and national advertisers, including, among other 
things, practices with respect to observance of rates set 
forth in the station's rate card and "bonuses" to advertisers; 
the extent to which XETV is able to undersell American 
competitors by virtue of, among other things, lower taxes, 
lower wages, and the absence of any need to maintain a high 
standard of program service; and in the light of the foregoing 
factors whether a grant of the ABC application would create 


¢. 
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an unfair and onerous competitive situation between XETV 
and Protestant which might adversely affect the ability of 
Protestant to maintain high standards of programming. 
To determine whether a grant of the application would 
prejudice the future of UHF television broadcasting in San 
Diego. 
To determine whether the grant might result in (1) subjecting 
the San Diego audience to objectionable programming and 
advertising material and excessive commercialism, based 
on the past practices of XETV and other stations with which 
principals of XETV have been associated; (2) the possible 
deterioration of the program service of existing American 
stations legitimately and legally rendering service to the 
San Diego area; and (3) a deterioration of relationships 
between citizens of Mexico and of the San Diego area by 
encouraging violation of Mexican law and neglect of the needs 
and interests of the people whom XETV was licensed to serve. 
To determine in the light of all of the foregoing issues whether 
the public interest, convenience, and necessity would be 
served by grant of the application. 
The burden of proof as to each of the above issues shall be on the pro- 
testants. 
14. IT IS FURTHER ORDERED, That the protestants and the 
Chief, Broadcast Bureau, are hereby made parties to the above- 
described proceedings, and that: 
(a) The hearing on the above issues shall commence at 10:00 A.M. 
on March 19, 1956 before an Examiner of the Commission; and 


The parties to the proceedings herein shall have fifteen (15) 


days after the issuance of the Examiner's decision to file 
exceptions thereto and seven (7) days thereafter to file 
replies to any such exceptions; and 

The parties intending to participate in the hearing herein 
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shall file their appearances not later than March 12, 1956. 
FEDERAL COMMUNICATIONS COMMISSION * 
/s/ Mary Jane Morris 
Secretary 
Adopted: January 18, 1956 
Released: January 23, 1956 


* PARTIAL DISSENT OF COMMISSIONER WEBSTER 

I question the authority or obligation of the Commission under 
United States Law to inquire into the legality of the operation of a 
foreign broadcast station. Accordingly, I dissent from this Memorandum 
Opinion and Order to the extent that it includes issues (a), (b), (d), (f), 
(h), (i), @), (&), @, (0), (q). 


ORDER AFTER PREHEARING CONFERENCE 

1. A prehearing conference, under Rule 1.813, was held on 
February 14, 1956. The transcript of the conference is incorporated 
by reference. 

2. With regard to the Hearing Examiner's rulings, mentioned 
below, it should be understood that protestants' counsel, as well as 
counsel for the Broadcast Bureau, are of the opinion that in a protest 
proceeding like this one the rules do not provide for the compulsory 
furnishing to an opponent of prospective documentary evidence. 
Protestants indicated the possibility of an appeal to the Commission 
from the Hearing Examiner's direction to furnish proposed exhibits. 
The Hearing Examiner felt he was authorized to enter the disputed 
rulings by virtue of his general authority to control the conduct of the 


hearing, and in reasonable hope of furtherance of the statutory mandate 
of expedition. 
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3. (a) As a general direction, the Hearing Examiner ordered 
that the parties furnish to the other parties and to the Hearing Examiner 
all proposed written exhibits in support of their direct cases by March 
12, 1956, at 5:00 p.m. The same date applies to the directions in 
subparagraph (b). 

(b) KFMB-TV and KFSD-TV were directed to furnish to 
applicant copies of their affiliation agreements with CBS and NBC 
(counsel for KFMB-TV objected to furnishing these agreements on the 
ground they are not relevant to the issues: See Tr. 7). KFSD-TV also 
requested that KFMB-TV furnish its counsel a copy of the KFMB-TV-ABC 
affiliation agreement, and KFMB-TV was directed to do so. At the 
request of KFMB-TV, KFSD-TV was directed to furnish KFMB-TV a 
copy of the KFSD-TV-ABC affiliation agreement. It was understood 
that if counsel for protestants could not supply these documents, counsel 
for applicant will attempt to do so. 

(c) Within about a week to 10 days counsel for protestants 
will submit to counsel for applicant a written request for the production 
of information and witnesses (see Tr. 67-68), in the hope of avoiding 
resort to subpoena and deposition procedure. 

4. The foregoing recites the matters of greatest significance 
discussed at the prehearing conference. The transcript, however, 
shall be governing as to the content of any directions or understandings, 
and, of course, the matters recorded in the transcript shall be operative 
though not mentioned in this order. 

5. The hearing will begin, as previously ordered, on March 19, 
1956, at 10:00 a.m., in the offices of the Commission, Washington, D.C. 

SO ORDERED, this 15th day of February, 1956. 


Herbe rt Sharfman 
Hearing Examiner 
Federal Communications Commission 


/s/ Mary Jane Morris 
Secretary 
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APPEAL FROM RULINGS OF HEARING EXAMINER 
WITH RESPECT TO CONDUCT OF HEARING 


Comes now Wrather-Alvarez Broadcasting, Inc., Protestant in 
the above-entitled proceeding, and respectfully files this appeal re- 
questing reversal of rulings made by the Hearing Examiner with respect 
to the conduct of the instant protest proceeding. Protestant respectfully 
shows as follows: 

1. By Order of January 23, 1956, The Commission directed that - 
the hearing in the above-entitled matter commence on March 19, 1956. 
On February 14, 1956, a prehearing conference was held; in attendance 
were the Examiner and Counsel for American Broadcasting-Paramount 
Theatres, Inc., (hereinafter called Applicant), Wrather-Alvarez Broad- 
casting, Inc. (hereinafter sometimes called Protestant), KFSD, Inc., 
(the other Protestant, hereinafter sometimes called KFSD), and the 
Broadcast Bureau. At this conference the Examiner, over the objection 
of counsel for both Protestants, ordered the Protestants to produce and 
exchange all of the written exhibits which would constitute their direct 
cases by 5:00 p.m., March 12, 1956, a date one week in advance of the 
hearing date. This order also precluded the Protestants from presenting 
any additional written exhibits as part of their direct affirmative cases 
at any time after March 12 (T. 50-51, 56, 59, 61, 80, 89-90). The 
Examiner based this ruling on his belief that it would expedite the 
hearing, and he stated in explanation: "I feel that I have general 

authority to control the course of the hearing” and "the entire 
thrust of 1.813 is to canvass ways and means to expedite the proceeding." 
(T. 61-62) Counsel for the Broadcast Bureau expressed "serious doubts 
as to whether in an adversary proceeding a Protestant should be required 
in advance of the hearing to furnish his evidence to the applicant." (T. 60) 


Over Protestant's objection, The Examiner also ordered Protestant to 
include as part of the material to be produced on March 12, its affiliation 
agreement with the CBS Television Network (T. 7-10). The Examiner 
further ordered Protestant, over its objection, to make available to 


A 
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KFSD the affiliation agreement which Protestant has with the Applicant. 
(T. 80). It was understood that Protestant could take an appeal to the 
Commission from the Examiner's rulings pursuant to Section 1.750 of 
the Commission's Rules and Regulations (T. 63,89). The instant appeal 
is taken from the foregoing rulings of the Examiner at the prehearing 
conference and also from the Examiner's forthcoming order, in which 
he is to incorporate his several rulings at the prehearing conference. 

2. The Examiner is without authority to require the Protestant 
to disclose its written direct case in advance of the hearing. The 
Commission's Rules do not require the exchange or production of exhibit 
material in advance of a protest proceeding. Section 1.841 which does 
provide for the exchange of written direct cases is applicable only to 
comparative hearings for broadcast facilities. This is clear from the 
language in that Rule. For example, the Rule speaks of "each applicant 
in a hearing upon broadcast applications for authority to construct broad- 
cast facilities" (subsection (a) ) and "applications for broadcast stations 
in comparative hearings" (footnote 1 to subsection (c)). This was 
recognized by the Examiner: 

"I understand the written procedure under 1.841 

does not apply. That is why I called this hearing under 

1.813 only. " (T. 39) 

Nevertheless, he ordered the production of Protestant's written direct 
case in advance of the hearing. 

3. The Examiner has authorized the Applicant to make a full 
discovery of every single written paper which Protestant intends to offer 
as part of its affirmative case. However, discovery procedures are not 
part of the practice before this Commission. i This point would appear 
to be well established as a result of the Commission's Memorandum 
Opinion and Order in the comparative proceeding between Port Arthur 





* 
Except, possibly, to the extent that Section 1.841 may be regarded as 
authorizing reciprocal "discovery" of applicants' cases in comparative 
broadcast proceedings. 


22 
College and Smith Radio Company for Channel 4, Port Arthur, Texas 
(11 R R 520). In that case Smith Radio Company sought authority to take 
depositions of adverse witnesses in advance of hearing "for the reason 
that the testimony. ...is essential to the preparation of Smith Radio's 
case...." (at p. 521) Smith contended that Section 409 (h) of the 
Communications Act and Section 1.821 of the Commission Rules and 
Regulations authorize the taking of discovery depositions. The Com- 
mission held that neither the statute nor the Commission rules authorize 
such a procedure. The Commission stated the following: 
"It was pointed out in the Congressional debates 
[on Sec. 12 (4) of the Interstate Commerce Act, from 
which Sec. 409 (h) was copied verbatim] that the language 
of the provision followed the statute that governed the 
taking of depositions in the United States Courts at that 
time, and its purpose was to extend the then existing law 
to the Commission. [footnote citing Committee reports] 
In actions at law or in equity in Federal Courts at that 
time, there was no unqualified right to take depositions 
of parties or witnesses before trial solely for discovery 
purposes. [footnote omitted] Federal rules of civil 
procedure providing for pre-trial deposition-discovery 
procedures were not adopted until many years later. 
241 "Under prior Federal practice, the pre-trial 
functions of notice-giving, issue-formulation and fact- 
revelation were performed primarily by the pleadings. 
Hickman v. Taylor, 329 U. S. 495, 500 (1947). We 
find nothing to indicate that the first sentence of Section 
409 (h) was intended to authorize depositions for discovery. 
The legislative history indicates the contrary. We 
conclude that depositions for discovery were not 
authorized by this sentence. 


* * * 
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"The Commission's rules concerning the taking of depo- 


sitions are contained in Sections 1.821 -1.826, inclusive, 


as amended by Report and Order released October 30, 

1952 (FCC 52-1371). These rules do not expressly 

provide for or authorize the taking of depositions for the 

purpose of discovery. Although they contain a number 

of provisions copied from the Federal Rules, it is 

significant that the provision in Federal Rule 26 

expressly authorizing depositions for the purpose of 

discovery was not copied into the Commission's rules. 

If the Commission had wished to broaden its deposition 

procedures so as to make depositions available for 

discovery purposes, it could have adopted specific 

provisions to that effect. Its failure to do so is 

interpreted to mean that depositions retain their 

traditional role in comparative hearings, that of 

supplying needed testimony from witnesses for whom it 

would be inconvenient or impossible to appear in person 

at the taking of oral evidence. Insofar as authority is 

requested herein to take depositions solely for purposes 

of discovery, it should be denied." 
The Commission's reasoning in the Port Arthur case is equally 
applicable to the instant proceeding -- that is, in view of the Commission's 
failure to promulgate a specific regulation providing for discovery of the 
written material in a protestant's possession, the protestant may, in the 
traditional pattern, offer his evidence at the hearing without prior 
disclosure to the adverse party. Counsel for the Broadcast Bureau 
agreed with Protestant's position on this matter: 

"....in the absence of any discovery procedures 

under our rules, of which there are none so far as Iam 

aware, we think it similarly a very serious question as 

to whether or not a protestant should be required to furnish 

evidence in advance of hearing." (T. 60) 
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The attention of the Commission is directed to the fact that Protestant 
stated its interest in expediting the instant proceeding, and for this 
purpose indicated that it was willing to provide the Examiner and other 
counsel with copies of written exhibits in advance of their introduction 
into evidence (T. 64). However, Protestant maintains that it would be 
completely erroneous for the Commission or the Examiner to specify 
any dates or any particular number of days in advance of the com- 
mencement of the hearing in connection with such production. 

4. Even under the most liberal interpretation of the broad 
discovery provisions of the Federal Rules of Civil Procedure, which are 
not here applicable, the ruling of the Examiner could not be countenanced. 
The Federal Rules of Civil Procedure provide important limitations and 
restrictions upon discovery of documents by motion (Rule 34) or by 
subpoena (Rule 45). First, such discovery may be had only upon a 
showing of good cause. Secondly, the order must designate the 
documents sought with reasonable particularity and detail. Thirdly, 
the document must constitute or contain material evidence. 

5. In the leading case on discovery with respect to Courts of the 
United States, Hickman v. Taylor, 1947, 329 U. S. 495, the Supreme 
Court recognized that the written material prepared and gathered by 
one party's attorney for trial is not available willy-nilly for inspection 
by the other party. As the Court there said, 329 U. S. at 510-512: 

“Historically, a lawyer is an officer of the court 

and is bound to work for the advancement of justice while 

faithfully protecting the rightful interests of his clients. 

In performing his various duties, however, it is essential 

that a lawyer work with a certain degree of privacy, free 

from unnecessary intrusion by opposing parties and their 

counsel. 

"Proper preparation of a client's case demands that 
he assemble information, sift what he considers to be the 
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relevant facts, prepare his legal theories and plan his 
strategy without undue and needless interference. 

"....We do not mean to say that all written 
materials obtained or prepared by an adversary's counsel 
with an eye toward litigation are necessarily free from 
discovery in all cases. 

".,..But the general policy against invading the 
privacy of an attorney's course of preparation is so well 
recognized and so essential to an orderly working of our 
system of legal procedure that a burden rests on the one 
who would invade that privacy to establish adequate reasons 
to justify production through a subpoena or court order. 
That burden, we believe, is necessarily implicit in the 
rules as now constituted." 

This ruling is epitomized in the concurring opinion of Mr. Justice 
Jackson, 329 U. S. at 516, as follows: 

"....a common law trial is and always should be 
an adversary proceeding. Discovery was hardly intended 
to -- enable a learned profession to perform its functions 
either -- without wits or on wits borrowed from the 
adversary." 

6. A Court is not justified in ordering production of documents 


simply on the theory that the facts sought are material and are not 


privileged; and production of documents will not be ordered merely to 
help counsel prepare himself to examine witnesses and to make sure he 
has overlooked nothing. Hauger v. Chicago, Rock Island & Pacific 
Railroad Company, 7th Cir., 1954, 216 F. 2d 501. A party cannot 
obtain by discovery the results of his adversary's trial preparation. 
Colonial Airlines v. Janas, D. C. N. Y. 1952, 13 F. R. D. 199. The 
United States Court of Appeals for the District of Columbia Circuit has 
made clear that there must be a demonstration by the moving party of its 
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need, for the purposes of the trial, of each document sought. Safeway 
Stores v. Reynolds, 1949, 85 U. S. App. D. C. 194, 176 F. 2d 476; 
Martin v. Capital Transit Co., 1948, 83 U. S. App. D. C. 239, 170 F. 
2d 811. 

7. A blanket request for documents is not permitted: the rules 
were not intended to allow promiscuous exploration of the material 
gathered by the other party; and there must be a showing of necessity 
and a designation of specific items with some degree of particularity. 
Kurt M. Jachmann Co. v. Marine Office of America, D. C. N. Y. 1955, 
17 F. R. D. 42, Service Liquor Distributors v. Calvert Distillers Corp. , 
1954, 16 F. R. D. 344; Martin-Parry Corp. v. C. A. Bader Co., D. C. 
Conn. 1953, 16 F. R. D. 465. 

8. The ruling of the Examiner in this case would go much further 
than merely to require the discovery of some defined necessary 
documents in the possession of the Protestant. It would compel the 

Protestant to confine his affirmative written proof to exhibits 
submitted before trial, in clear contravention of Section 7 (c) of the 
Administrative Procedure Act, 5 U. S. C., Sec. 1006 (c). This Section 
not only provides that any oral or documentary evidence may be received 
that is not irrelevant, immaterial, or unduly repetitious, but also that 
"Every party shall have the right to present his case or defense by oral 
or documentary evidence, to submit rebuttal evidence, and to conduct 
such cross-examination as may be required for a full and true disclosure 
of the facts."' Obviously, the Act contemplates that counsel in an 
administrative proceeding shall be accorded the right vouchsafed in 
judicial proceedings to determine the method and control the evolution 
of his presentation of evidence to prove his case. Just as obviously, 
the ruling of the Examiner here would have the effect of throwing open 
a crucial portion of Protestant's evidence to scrutiny by the other party 
without the usual opportunity for orderly and systematic presentation 
and development, thereby depriving Protestant of adequate opportunity 
to present "a full and true disclosure of the facts." 
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9. The duty of the Commission to protect the public interest, 
convenience, and necessity overrides its authority to conduct its pro- 
ceedings in a manner which it believes best conduces to the proper dis- 
patch of business and the ends of justice. Beaumont Broadcasting Corp. 


» v. Federal Communications Commission, 1952, 91 U. S. App. D. C. 
111, 202 F. 2d 306. In that case, the desirability of efficiency and 
« expedition by advance submission of evidence at a hearing was required 


to yield to the public interest in having a full consideration of all factors 
involved, even though the evidence concerned technical data requiring a 
continuance of the hearing for study. Ibid. A fortiori, if the evidence 
is not technical and if there is no showing that advance submission would 
o 245 promote efficiency or expedite the hearing, then to foreclose the 
Protestant from offering his written evidence in the regular course of 
7° the proceeding would be clearly inconsistent with the public interest. 
10. The arbitrary and oppressive ruling of the Examiner raises 
a fundamental issue, going beyond mere procedural and technical rules 
to the roots of due process of law -- whether there has been a denial to 
the Protestant of its right to a fair hearing. There can be no doubt that 
in proceedings before it the Commission in the exercise of its quasi- 
judicial powers must satisfy ''the pertinent demands of due process." 
Federal Radio Commission v. Nelson Bros. Bond and Mortgage Co. , 1933, 
289 U. S. 266, 276. "Due process of law" is not a term of fixed and 
invariable content; it guarantees no particular form of procedure, but 
protects substantive rights. Federal Communications Commission v. 
WJR, The Goodwill Station, 1949, 387 U. S. 265. The requirement of a 
fair hearing is binding on administrative agencies as well as on courts. 
Morgan v. United States, 1938, 304 U. S. 1, 14-15. Due process is 
preserved if there is afforded to those affected a reasonable opportunity 
to be heard and present evidence. Yakus v. United States, 1944, 321 U.S. 
414. The ruling of the Examiner here forecloses the presentation by 
Protestant of all written affirmative evidence not submitted in advance of 


the hearing, even though the course of the hearing may necessitate the 
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introduction by Protestant of supplementary written evidence essential 
both to the proof of the issues and to the important objective of bringing 
to the Commission's attention all public interest considerations relevant 
to the case. Protestant would thereby be deprived of due process and 
would be denied the fair hearing to which it is entitled. 

246 11. Moreover, the Examiner's ruling is completely inconsistent 
with the best evidence rule which requires the introduction of a written 
document as the best evidence of its own contents. 

12. The ruling requiring Protestant to show its confidential 
contract with the Applicant to KFSD constitutes an unwarranted and 
improper interference with Protestant's control of its own case. The 
ruling requiring Protestant to show the Applicant its confidential 
affiliation contract with the CBS Television Network is also erroneous. 
The Applicant first requested three issues in its "Opposition to Protests," 
but later, at the prehearing conference, stated unequivocally that it would 
present no direct case but only rebuttal to the Protestant's evidence-in- 
chief (T. 31, 34, 55-56). Although it cannot be determined at the present 
juncture what evidence will actually be introduced by the Protestant and, 
consequently, what evidence would be material and relevant for purposes 
of rebutting Protestant's direct case, the Examiner has nevertheless 
authorized the Applicant, a rival network, to go fishing into a confidential 
document of Protestant on the bare conjecture that it may possibly contain 
some material that might be appropriate for rebuttal purposes in the 
final stages of the proceeding. Not only is the ruling beyond the authority 
of the Examiner, as hereinbefore shown, but it is also unfair and unjust 
to the Applicant. 

WHEREFORE, THE PREMISES CONSIDERED, It is respectfully 
requested that the rulings of the Examiner, hereinbefore stated, be set 
aside. 

Respectfully submitted, 
WRATHER-ALVAREZ BROADCASTING, INC. 


* * * By /s/ Vincent B. Welch < 
WELCH, MOTT & MORGAN 
Its Attorneys 


February 16, 1956 
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[CERTIFICATE OF SERVICE] 


STIPULATION NO. 4 

The parties to this proceeding, through their counsel, hereby 
stipulate the following facts in this case for purposes of this proceeding 
only. However, in entering into this stipulation, neither the relevance 
nor the materiality of any such facts is conceded and will be subject to 
objection by any party: 

1. That a grant of the application will improve ABC's ability to 
compete with NBC and CBS in the San Diego market. 

2. That a grant of the application will improve ABC's ability to 
compete on a nationwide basis with NBC and CBS in that San Diego is 
the largest market in the United States to which only two VHF services 
are allocated. 

3. That NBC and CBS at present and in the foreseeable future 
have a full schedule of network programs during the prime viewing hours, 
7:00-11:00 PM daily, and that if KFMB-TV and KFSD-TV were to carry 
ABC network programs during these hours it would necessitate their 
turning down NBC and CBS network programs available for broadcast 
during these hours. 

4. That a grant of the application will enable the people of San 
Diego and surrounding area to receive more network programs at their 
live time, not only from ABC but from NBC and CBS as well. 

5. That a grant of the application will not impair the ability of 
KFMB-TV and KFSD-TV to meet their public service obligations as 
licensees and will only affect the program service now rendered by 
these stations through the elimination of the ABC programs. 

6. That the San Diego metropolitan area is of great and growing 


importance as a television market. In 1950 its market rank was 28th 
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and its population 556,808, an increase of 92.4% over 1940. Since 1950 
its rapid growth has continued. It now has more people than Providence 
or Denver, more families than New Orleans or Dallas, and more income 
than Atlanta. 

7. That of the five UHF channels allocated to San Diego, only one 
was ever applied for and that the permit for that station was subsequently 
surrendered, construction of the station not having been undertaken. 

8. That the large number of two VHF station markets among the 
first 100 markets has been a severe handicap to ABC in its competitive 
struggle with CBS and NBC. In such markets the VHF stations almost 
invariably affiliate with CBS and NBC. 

9. That KFMB-TVhas a primary affiliation with CBS and 
secondary affiliation with ABC. That under the affiliation agreement 
between ABC and KFMB-TV, ABC gives KFMB-TV first call on its 

network programs. | 

10. That KFSD-TV has been primarily affiliated with NBC since 
May 14, 1953. That on August 8, 1955 KFSD-TV became a secondary 
affiliate of ABC, but that this affiliation agreement did not modify the 
first-call given to KFMB-TV. 

11. That the affiliation agreement between ABC and KFSD-TV 
does not give ABC any free hours while the affiliation agreement between 
NBC and KFSD-TV gives NBC approximately 24 free hours. 


SUPPLEMENT TO STIPULATION NO. 4 
Paragraph (5) of Stipulation No. 4 is revised to read as follows: 
9. That a grant of the application will not impair the ability of 
KFMB-TV and KFSD-TV to meet their public service obligations as 
licensees. 
The following additional paragraphs are added to Stipulation 
No. 4: 
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12. From April to the latter part of June, 1955, requests were 

made of ABC by Station KFSD-TV for the plans of ABC to program its 
shows on KFSD-TV for the fall of 1955. For the fall television season 
starting in October, 1955, KFSD-TV has broadcast two hours of ABC 
programming. One hour of that programming was cleared through ABC 
and the other hour of programming was obtained by KFSD-TV through 
an advertising agency. 

353 13. As an approximation, between 50% and 60% of the present: 
ABC television network schedule could and will be delivered to XETV on 
a non-interconnected basis and the remaining 40% to 50% of the present 
schedule could only be delivered to XETV if the instant application is 

cS granted. If NBC or CBS were the applicant instead of ABC, these 

percentages would be comparable. 

14. All networks seek to have their program schedules delivered 
to affiliates on an interconnected basis, i.e., either by coaxial cable 
or microwave relay, because it is the best means of program 
distribution, both from the viewpoint of providing the best and most 
efficient service to the public and from the viewpoint of economy in 
operation. NBC and CBS provide all or virtually all of their program 
schedule to KFSD-TV and KFMB-TV, respectively, on an inter- 
connected basis. For this reason, ABC would be at a competitive 
disadvantage with NBC and CBS in the San Diego market even if 100% 
of the ABC schedule could be delivered to XETV on a non-interconnected 


basis. 


354 STIPULATION NO. 5 


* * ; x. * * x 


356 7. The hours of ABC Television Network Programs that were 
available for broadcast in the San Diego market during the period 

357 October 1, 1954, to December 31, 1955, if clearances could 
have been obtained, were: 
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Type of Service Time 
Commercially sponsored programs 1415 hours 30 minutes 
Co-operative programs 139 hours 10 minutes ? 
Sustaining programs | 411 hours 15 minutes 
Total ! 1966 hours 05 minutes 


Commercially sponsored time includes 88 hours and 05 minutes 


of programming carried by line-ups with coverage of less than 


30% of the total U. S. TV homes. 


Co-operative time includes 29 hours and 10 minutes of programming 


carried by station line-ups covering fewer than 30% of the total ~ 


U. S. TV homes. 


lf these items of 88 hours and 05 minutes and 29 hours and 10 


minutes were not considered as being available to the San Diego 


stations, the totals would then be: 


Commercially sponsored programs 1327 hours 
Co-operative programs 110 hours 
Sustaining programs 411 hours 

Total 1848 hours 


8. The hours of ABC Television Network programs that were 
broadcast in San Diego during the period October 1, 1954, to December 
31, 1955, on both KFMB-TV and KFSD-TV, were: 


Commercially sponsored programs 317 hours 
Co-operative programs 13 hours 
Sustaining programs 79 hours 

Total 410 hours 


9. An analysis of ABC programs available for release in San 
Diego during the week of October 23 through October 29, 1955, shows 
the following: 


25 minutes 
10 minutes 
15 minutes 


50 minutes 


37 minutes 
45 minutes 
14 minutes 


36 minutes 





Total commercial hours scheduled on ABC 26 hours. Total ~ 
commercial hours ordered by clients in San Diego 23-1/2 hours 


and for purposes of percentage this amount will constitute 
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100 percent. Total commercial hours carried in San 
Diego 17-1/2 hours or 76 percent. Total hours accepted 
in clients ordered time 9 hours or 39 percent. Total 
hours carried in delayed times 8-1/2 hours or 37 percent. 
Of these delayed hours 4 were carried in other than class 
"A" time or 47 percent of delayed hours or 17 percent of 
total of 23-1/2 hours. Total commercial hours refused 
in San Diego 6 hours or 24 percent. Total co-op hours 
available to San Diego 1-1/2 of which none were carried. 
Total sustaining hours available to San Diego 1 hour not 
carried. 


STIPULATION NO. 7, ATTACHMENT C 


SECRETARY OF COMMUNICATIONS AND PUBLIC WORKS 


Subject: Requisites to be followed 
in the rebroadcast of 
foreign programs 

May 22, 1953 


Radio Television S. A. 
Station XETV 

Channel 6 

P. O. Box 121 

Tijuana, Lower California 


In order that this agency can definitely authorize the rebroadcast of 
programs originating out of the country, making use of the installations 
and transmitting plant of commercial television station XETV, Channel 
6, the following requirements must be met: 








1. There must be presented to this agency a communication in 
which it is indicated that your firm takes the full responsibility for any 
violationof the law of general procedures of communications, its 
regulations and rules set forth by S.C.O. P. when rebroadcasting 
programs originating out of the country, and which do not fall under 
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the jurisdiction of the Mexican Government, in its role as grantee and 
with special reference to Articles 113 to 120 of the regulations 
pertaining to commercial broadcasting stations. 

2. There must be submitted to this agency a document in which 
all announcers, newscasters, narrators and operators of the plant and 
studios in the service of the television station and in turn any re- 
broadcasts which are solicited, indicating their awareness of their 
direct responsibility in rebroadcasting said programs in conformance 
with Article 121 of said regulations. 

3. In case the broadcasts are sponsored by one or more < 
commercial firms, either within the country or outside, there must be | 
submitted for study and approval the original and four copies of the a 
contracts which are effectuated so that the proper fees can be levied on 
the total contract, including the right to rebroadcast drafts and final 
texts, and any additional supplements to the rebroadcast referred to. 

4. Under the Federal Revenue Laws in connection with business, 
and in your case, under the law requiring the taxes be paid to the 
Secretary of Communications and Public Works, especially when 
broadcasting is done in English on an international basis, in which cases 
a 2% tax is levied for expenses of intervention, supervision and 
administrative control, the following conditions must be kept in mind: 

a) If there is a sponsor, the revenue will be considered as the 
total amount of the contract, in addition to all outside extra expenses, 
such as texts, equipment for rebroadcasting, remote control, etc. 

b) In case there is no sponsor, but the program contains « 
commercial advertising originating out of the country, the actual 
broadcasting time will be taken as the revenue on the basis of sale of > 
time on the air. 

5. In cases where contracts are signed with foreign stations and 
in which programs subject to rebroadcast originate, the original and 


two copies of said contract must be submitted. 





35 

6. It is suggested that approval of the Federal Communications 
Commission of the United States be obtained in writing and that a certified 
copy of same be submitted to this agency (Communications Law, Section 
325). This is because the United States is the country which will act as 
receiver in this interchange and because the rebroadcasts of commercial 
station XETV will exceed the limit of 400 kilometers indicated in the 
International Agreement which establishes the limits to which broadcasters 


on both borders must adhere. 
EFFECTIVE SUFFRAGE, NO REELECTION 
The Director General 
/s/ Eugenio Mendez 


cc: Jose Marquez Romay, Representing XETV 
GW:RM:MNS:JLV:AMA 


ATTACHMENT C 
SECRETARY OF FOREIGN AFFAIRS 


Subject: Request of Radio- 
Television S.A. 


June 26, 1953 


Secretary of Communications 
and Public Works 
Mexico, D. F. 


Mr. Jose Marquez Romay, representing Radio-Television, S.A. of 
Tijuana, has sent a written document to this Secretariat requesting the 
intervention of the Mexican Embassy in Washington so that the Federal 
Communications Commission can grant permission to said Mexican 
television station to transmit programs originating in the United States 
in the broadcast of its programs from Tijuana. 

As the representative of Radio-Television S. A. presented this 
Secretariat with a copy of Document No. 6565, File 316-I, which the 
Secretary of Communications and Public Works forwarded on the matter 
to the Commission through the Department of Treaties, Contracts and 
Concessions, Office of Commercial Broadcasting, Section 1, dated 
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December 2, 1952, and as set forth in that correspondence with the 
Secretary of Communications and Public Works, this Secretariat, for 
its part, is willing to forward to the Mexican Embassy in Washington 
the necessary instructions for obtaining the permit in question, but first 
would like to have you confirm the approval of the Secretary of 
Communications and Public Works in the matter. 

EFFECTIVE SUFFRAGE, NO REELECTION 

By Order of the Secretary 

Chief Clerk 

/s/ Pablo Campos Ortiz 
EEP/er. 


ATTACHMENT C 
SECRETARY OF COMMUNICATIONS AND PUBLIC WORKS 


Subject: Steps taken in Washington, 
D. C. by this agency in 
favor of XETV, Tijuana, 
before the F. C. C. 


July 14, 1953 


Secretary for Foreign Affairs 
Mexico, D. F. 


In reply to your document mentioned above, I am pleased to inform you 
that this Secretariat agrees that the Mexican Ambassador in Washington, 
D. C. be directed to lend his assistance before the United States Federal 
Communications Commission to Radio-Television S.A. which controls 
Station XETV, Channel 6, in Tijuana, B. C., to facilitate and activate 
the steps necessary for obtaining the permits which said station is 
requesting for re-transmission of television programs originating in 
the United States; with the understanding that such rebroadcasts, once 
authorized by this agency, must remain strictly subject to the legal 
rules and regulations in force. 
Effective Suffrage, no reelection. 
Subsecretary of Communications 
RM. wp. /s/ Walter C. Buchanan 





37 ATTACHMENT C 
371 SECRETARY OF FOREIGN AFFAIRS 


Subject: Request of transmit television 
programs originating in the 
United States 


September 2, 1953 


Radio-Television S.A. 
Reforma 2 (254) 
Mexico, D.-F. 


With reference to your letter of August 24, I am pleased to inform you 
» that our Diplomatic Mission in Washington has informed thisSecretariat 
that on July 30, 1953, there was submitted for the consideration of the 
United States Department of State, a memorandum sponsoring the 
petition which you presented, requesting permission that the commercial 
television station established in Tijuana, Lower California, be allowed 
~ to transmit programs originated in the United States. 
Up to the present, this Secretariat has received no notice of a reply 
» from the Department of State but as soon as new information is received, 
it will be forwarded to you. 
EFFECTIVE SUFFRAGE, NO REELECTION 
By the Secretary 
The Subdirector General 
/s/ Eduardo Espinosa y Prieto 
FXC/grm. -4680 | 


ATTACHMENT C 
372 SECRETARY OF FOREIGN AFFAIRS 


Gecexbead) Agent General of Diplomatic 
> Service 
January 27, 1956 


Subject: Request for permission to 
broadcast radio & TV programs 


: Mr. Jose Marquez Romay 
Agent for Radio-Television S.A. 
Tijuana, B. C. 


In reply to yours of the ninth of this month. I am pleased to send you 


ns herewith a certified copy of the request dated June 15, 1953, and 
ccm 
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signed by Radio Television S.A. which you represent, as well as the 
letter from the National Chamber of the Radio and Television Industry, 
dated June 16, 1953, in which such request is supported. 
This same Secretariat addressed the Secretariat of Communications and 
Public Works, asking them to indicate if it was convenient for us to 
transmit instructions to the Mexican Ambassador in Washington, asking 
him to assist the firm which you represent in its request to obtain 
permission from the Federal Communications Commission in the broadcast 
of its programs. 
The Ministry of Communications and Public Works, in its communication 
No. 316-1, dated July 14, 1953, indicated that it deemed it feasible to 
transmit these instructions. Therefore, the Ministry addressed our a 
Ambassador in Washington with a request that he get in touch with both 
the Federal Communications Commission and the Department of State in 
whatever manner he deemed advisable in order to present the request 
for the referred to permission. 
In reply, our Ambassador in Washington sent us a copy of the memo 
addressed to the U. S. State Department in which it is stated that, with 
reference to the request of the firm represented (KETV), which was made 
through the Ministry of Communications to the Commission in the United 
States for the necessary authorization to said firm to broadcast programs 
originating in the neighboring country, said Commission replied by 
indicating the various legal requirements of the Communications Law of 
the United States and indicating that four important networks in the 
United States were already supplying programs to XELD-TV of 
Matamoros, Tamps. and that other requests had been received from 
several television companies in the United States asking for permission ~ 
to supply television programs to the station located in Tijuana, B. C. 
Our Embassy, in the memo referred to, indicated, in addition, to the 
State Department that in view of the foregoing, it felt that the situation 
seemed favorable both in Mexico and in the United States for granting 


the permit applied for, since the Radio-Television Station in question < 
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is located at an important border point, the inhabitants of that 
part of Mexico would have an opportunity to receive broadcasts 
proceeding from the United States, thereby improving good neighbor | 
relations and mutual understanding among both peoples and nations. 
At the present time, this Ministry is awaiting the reply of the State 
Department to our Ambassador in Washington. 
Effective Suffrage, no reelection 


By order of the Secretary. 
/s/ Salvador Cardona 
The Director General 
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[Received FCC, May 2, 1956] 


PROPOSED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW on behalf of 
WRATHER-ALVAREZ BROADCASTING, 
INC. 


aK Bs ak ak * x 

28. ABC's application requests authority to furnish XETV pro- 
grams "to be transmitted or delivered by film or television recordings 
by various methods or by electrical energy for transmission by cable 
and/or other means." Although ABC's application thus encompasses 
a request for authority to deliver films and kinescopes to XETV, since 
April 5, 1956 it has ignored this aspect of its application and has been 
delivering such films and kinescopes to that Mexican station. ABC 
and XETV have by-passed the Commission and have already entered 
into an affiliation contract. This contract was accepted by XETV 
on February 15, 1956, and it is effective between January 15, 1956 
and January 15, 1958, cancellable by either party upon twelve months’ 
advance written notice (ABC Ex. 7, p. 6; KFMB-TV Ex. 31). XETV 
has thus already become a non-interconnected affiliate of ABC. The 
network option hours provided in this contract are 9:00 a.m. to 
12:00 noon, 3:00 p.m. to 6:00 p.m., and 7:30 p.m. to 10:30 p.m. 
(ABC Ex. 7, p. 4). XETV will broadcast as many of the ABC pro- 
grams offered to it within the option hours as is possible and it will 
discontinue its non-network programming to make way for the ABC 
programs (Stip. No. 1, par. 17). By January 1, 1957, XETV expects 
to be able to accept within the option hours all of the programs offered 
to it by ABC on a non-interconnected basis (Stip. No. 1, par. 18). 


* * * * * * 
CONCLUSIONS 
* * * * * * 


13. ABC and XETV have already negotiated an affiliation contract 
and as of April 5, 1956, XETV commenced the telecasting of films and 
kinescopes of ABC programs delivered to it across the border. In doing 
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this, ABC has violated Section 325(b) of the Act. It does not appear from 
a reading of Baker v. United States, 92 F. 2d 332 (C.A., 5th Circuit, 
1937), that the attention of the court was directed to the statutory history 
of Section 325(b). It is submitted that if the instant situation came before 
a court and such statutory history were called to the court's attention, 
the court would hold that ABC is violating Section 325(b). Hearings 
were held on February 15 and 23, 1934, andon March 1, 1934, before 
the Committee on Merchant Marine, Radio, and Fisheries of the House 
of Representatives, 73rd Congress, Second Session, on H. R. 7800. 
These hearings were on the statutory provisions which subsequently 

831 became Section 325(b) of the Act. On page 37 of the Committee 
Print, Judge Sykes, then chairman of the Federal Radio Commission, 
testified as follows: 

"Now, bearing in mind this background, the object and 
purpose of this bill is to discourage as much as we can the 
establishment and maintenance of border stations. We know 
that a number of the broadcasts of those border stations 
emanate by remote control from this country -- from the 
United States. For instance, this station I have alluded to 
of Dr. Brinkley's, all of his broadcasts are by remote control 
to his station. Now this bill would require permission to be 
obtained from the Federal Radio Commission, not only for 
studios, but it goes further than that and reaches any sort 
of remote broadcast from the United States to any foreign 
country. 

"I might say there, in passing, that our relations with 
Canada are in every way most amicable. We have programs < 
originating in Canada that are broadcast in the United States. 
I do not think there is any need for anybody to be exercised 
that the Federal Radio Commission would stop that in any 
way, because we have agreements with Canada. It is the real 


object and purpose to do what we can to stop these remote « 
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broadcasts to stations, which, in our opinion, are not really 

bonafide Mexican stations but are really camouflaged American 

stations operating in Mexico. 

"Now, we have tried to make it as broad as we could. 

We have covered mechanical reproductions, because you can 

see, if you stop them from broadcasting by remote control, 

they may resort to having electrical transcriptions made 

and shoot them down there. So the bill is made to contemplate 

any sort of electrical transcription which is for the purpose 

of being broadcast over some stations. In other words, it 

covers an electrical transcription made for those purposes 

that would be shipped down there." 
There could be no clearer expression of the fact that the section was 
designed to cover mechanical reproduction, such as films and kinescopes. 
As a matter of fact, that could be the only logical interpretation of the 
section. Otherwise, the authority which Congress meant to give the 
Commission could be circumvented by the physical delivery of mechanical 
recordings, and that, of course, is exactly what ABC is doing in the 
instant situation. If ABC chooses to undermine Commission authority 
in this manner, it is not appropriate for the Commission to reward it 
for such practices by granting its application. 


* x ak * x bd 
978 [Received June 22, 1956] 
a EXCEPTIONS TO INITIAL DECISION AND REQUEST 


FOR ORAL ARGUMENT ON BEHALF OF WRATHER- 
ALVAREZ BROADCASTING, INC. 


* ok * * *x * 


998 15. To the failure of the Examiner to make the following findings 


in lieu of paragraphs 23 through 45 and the footnotes contained therein: 
* ok * *x * * 
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1003 (j) ABC's application requests authority to furnish XETV programs 
"to be transmitted or delivered by film or television recordings by 
various methods or by electrical energy for transmission by cable and/or 

1004 other means." Although ABC's application thus encompasses a re- 
quest for authority to deliver films and kinescopes to XETV, since 
April 5, 1956 it has ignored this aspect of its application and has been 
delivering such films and kinescopes to that Mexican station. ABC and 
XETV have by-passed the Commission and have already entered into 
an affiliation contract. This contract was accepted by XETV on February 
15, 1956, and it is effective between January 15, 1956 and January 15, 
1958, cancellable by either party upon twelve months’ advance written 
notice (ABC Ex. 7, p. 6; KFMB-TV Ex. 31). XETV has thus already 
become a non-interconnected affiliate of ABC. The network option 
hours provided in this contract are 9:00 a.m. to 12:00 noon, 3:00 p.m. 
to 6:00 p.m., and 7:30 p.m. to 10:30 p.m. (ABC Ex. 7, p. 4). XETV 
will broadcast as many of the ABC programs offered to it within the 
option hours as is possible and it will discontinue its non-network pro- 
gramming to make way for the ABC programs (Stip. No. 1, par. 17). 

By January 1, 1957, XETV expects to be able to accept within the option 
hours all of the programs offered to it by ABC on a non-interconnected 
basis (Stip. No. 1, par. 18). 


x * * x ak oe 
1009 18. To the paragraphs 1 through 10 of the Conclusions and footnote 
2 and to the failure of the Examiner to conclude as follows in lieu 
thereof: 
* * a * * ; * 
1019 (n) ABC and XETV have already negotiated an affiliation contract 


and as of April 5, 1956, XETV commenced the telecasting of films 
and kinescopes of ABC programs delivered to it across the border. In 
doing this, ABC has violated Section 325(b) of the Act. It does not 
appear from a reading of Baker v. United States, 92 F. 2d 332 (C.A., 
5th Circuit, 1937), that the attention of the court was directed to the 
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statutory history of Section 325(b). It is submitted that if the instant 
Situation came before a court and such statutory history were called 
to the court's attention, the court would hold that ABC is violating 
Section 325(b). Hearings were held on February 15 and 23, 1934, and 
on March 1, 1934, before the Committee on Merchant Marine, Radio, 
and Fisheries of the House of Representatives, 73rd Congress, Second 
Session, on H. R. 7800. These hearings were on the statutory provisions 
which subsequently became Section 325(b) of the Act. On page 37 of the 
Committee Print, Judge Sykes, then chairman of the Federal Radio 
Commission, testified as follows: 
“Now, bearing in mind this background, the object 

and purpose of this bill is to discourage as much as we can 

the establishment and maintenance of border stations. We 

know that a number of the broadcasts of those border stations 

emanate by remote control from this country--from the 

United States. For instance, this station I have alluded to of 

Dr. Brinkley's, all of this broadcasts are by remote control 

to his station. Now this bill would require permission to be 

obtained from the Federal Radio Commission, not only for 

studios, but it goes further than that and reaches any sort 

of remote broadcast from the United States to any foreign 

country. 

1020 "T might say there, in passing, that our relations with 
Canada are in every way most amicable. We have programs 
originating in Canada that are broadcast in the United States. 

I do not think there is any need for anybody to be exercised 

y that the Federal Radio Commission would stop that in any 

way, because we have agreements with Canada. It is the real 
object and purpose to do what we can to stop these remote 
broadcasts to stations, which, in our opinion, are not really 


bona fide Mexican stations but are really camouflaged Amer- 


> ican stations operating in Mexico. 
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"Now, we have tried to make it as broad as we could. 

We have covered mechanical reproductions, because you can 

see, if you stop them from broadcasting by remote control, 

they may resort to having electrical transcriptions made and 

shoot them down there. So the bill is made to contemplate 

any sort of electrical transcription which is for the purpose 

of being broadcast over some Stations. In other words, it 

covers an electrical transcription made for those purposes 

that would be shipped down there." 
There could be no clearer expression of the fact that the section was 
designed to cover mechanical reproduction, such as films and kines- 
copes. As a matter of fact, that could be the only logical interpretation 
of the section. Otherwise, the authority which Congress meant to give 
the Commission could be circumvented by the physical delivery of 
mechanical recordings, and that, of course, is exactly what ABC is 
doing in the instant situation. If ABC chooses to undermine Com- 
mission authority in this manner, it is not appropriate for the Com- 


mission to reward it for such practices by granting its application. 
aK ae * ac ok ss 


MEMORANDUM OPINION AND ORDER 

By the Commission: Commissioner Mack not participating. 

1. Wrather-Alvarez and KFSD, the protestants herein, have 
petitioned for review of the Hearing Examiner's rulings in which the 
parties were directed to furnish to each other and to the Examiner by 
a given date in advance of hearing all proposed written exhibits and in 
which the protestants were directed to furnish the applicant copies of 
their network affiliation agreements. The Broadcast Bureau supports 


and the applicant, American Broadcasting-Paramount Theatres, Inc. 


gl ee eae ee A De Bee ed A A ek el Ad 
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(ABC) opposes the appeals. 1/ 


Exchange of Exhibits 


2. The Examiner directed the parties to furnish to him and to 
each other all proposed written exhibits one week in advance of the 
scheduled date of commencement of hearing. The Examiner stated 
in his order (and at the prehearing conference) that he felt that he "was 
authorized to enter the disputed rulings by virtue of his general authority 
to control the conduct of the hearing, and in reasonable hope of furtherance 
of the statutory mandate of expedition". He also relied upon his interpre- 
tation of the provisions of Section 1.813 of the Commission's Rules 


which empowers the Examiner to hold a prehearing conference for the 


z 


1046 purpose of considering, among other things, the necessity or 
desirability of prior mutual exchange between or among the parties 
of prepared testimony and exhibits. 


2/, 


3. Wrather-Alvarez asserts in its appeal—‘that in requiring 
the exchange of exhibits the Examiner authorized the applicant to make 
a full discovery of the written material the protestants intend to offer 
as part of their affirmative case, and that such procedures of discovery 
are not part of the Commission's practices. Reliance is placed upon the 
decison in Port Arthur College, 11 RR 520, an Examiner's opinion which 
the Commission subsequently declined to review. There, the Hearing 
Examiner held that Section 1.821 of the Rules, like the other provisions 


of the Rules applicable to depositions, does not expressly authorize 


1/ Specifically, the documents in question are: Examiner's Order 

at the prehearing conference dated February 15, 1956 (FCC 56-161); 

appeal from Examiner's ruling filed by Wrather-Alvarez Broadcasting, 
, Inc. on February 16, 1956; petition to review order of Hearing Examiner 
filed by KFSD, Inc., on February 16, 1956 (KFSD's petition contains no 
independent argument but adopts in full the arguments of Wrather- Alvarez); 
reply to appeal from rulings of Hearing Examiner filed by Broadcast 
Bureau on February 27, 1956; opposition of American Broadcasting 
Company to the protestant's petitions for review filed on February 27, 
1956; reply to opposition of ABC filed by Wrather-Alvarez on March 5, 
1956. 


4 2/ All parties agree with Wrather- Alvarez that Section 1.841 of the 
Rules is not applicable. 
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taking depositions for discovery purposes, and she concluded that the 
failure to include discovery provisions in the Commission's Rules means 
that discovery by deposition is not intended. Although depositions are 
not involved in the instant proceeding, Wrather-Alvarez insists that the 


reasoning of the Port Arthur decision applies so that the failure of the 


Commission's Rules to provide specifically for the discovery of written 
material in the protestant's possession means that the protestant need 
not disclose the material to the adverse party in advance of the hearing. 
Declaring that under the most liberal interpretations of the discovery 
provisions in the Federal Rules of Civil Procedure the Examiner's 
ruling would be improper, Wrather-Alvarez cites the decision of the 
Supreme Court of the United States in Hickman v. Taylor, 1947, 329 
U.S. 495, to show that limitations have been placed on the use of dis- 
covery in the Courts of the United States. 

4. The Broadcast Bureau agrees with the protestants that the 
Examiner lacks authority under the Rules to permit discovery in this 
type of proceeding and urges that the effect of the ruling is to make 
Section 1.841 applicable in protest cases contrary to the Commission's 
intention in the adoption of that Rule. 

2. The applicant, in opposing protestants’ first contention, states 
that the protestants have confused pre-trial procedure with discovery, 
points out that the Port Arthur case involved depositions for discovery 
rather than the exchange of exhibits prior to hearing, and argues that 
Section 1.813 of the Commission's Rules is similar to Rule 16 of the 
Federal Rules of Civil Procedure which provides for a pre-trial pro- 
cedure and formulation of the issues. 

6. The protestants’ second principal argument is that the 
Examiner's ruling, by limiting protestants' affirmative written proof 
to matters exchanged before hearing, deprives the protestants of 
adequate opportunity to present a full and true disclosure of the facts 
contrary to the provisions of Section 7(c) of the Administrative Pro- 
cedure Act. Section 7(c) of the Administrative Procedure Act, in pertinent 
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part, states: "Every party shall have the right to present his case or 
1047 sefense by oral or documentary evidence, to submit rebuttal evidence, 
and to conduct such cross-examination as may be required for a full 
and true disclosure of the facts." To protestants, it was intended by 
this Section that, as in judicial proceedings, counsel in administrative 
hearings have the right to determine the method and control the evolu- 
tion of the presentation of evidence to prove their cases. In a related 
vein, Wrather-Alvarez asserts that since the Examiner's ruling fore- 
closes the presentation by protestants of all written affirmative evidence 
not submitted in advance of the hearing, even though the course of the 
hearing may necessitate the introduction of supplementary written 
evidence, a serious question is raised whether or not protestants have 
been denied their right to a fair hearing. Wrather-Alvarez concludes 
that the Examiner's ruling is inconsistent with the best evidence rule 
which requires the introduction of a written document as the best 
evidence of its content. Although the argument is not spelled out, the 
protestants apparently mean that if foreclosed from introducing additional 
written material at the hearing, protestants will be forced to introduce 
the evidence by oral testimony, therefore bringing into effect the best 
evidence rule as interpreted by the protestants. Neither the Bro&dcast 
Bureau nor the applicant replied directly to the arguments based upon 
the provisions of the Administrative Procedure Act. 
7. Protestants' final argument is that the Commission's duty 
to protect the public interest overrides the Commission's authority to 
conduct its proceedings in a manner best conducing to the proper dis- 
patch of business and the ends of justice. Relying upon the decision 
of the United States Court of Appeals for the District of Columbia in 
Beaumont Broadcasting Corporation v. FCC, 1952, 202 F. 2d 306, 
7 RR 2149, the protestants argue that the Court's ruling supports the 
view that if there is no showing that advance submission would promote 
efficiency or expedite the hearing, then to foreclose the protestant 


from offering his written evidence in the regular course of the proceeding 


would be clearly inconsistent with the public interest. Neither the Broad- 
cast Bureau nor the applicant replied directly to this argument. 
8. The applicant, in opposition, cites Sections 1.813 and 1.844 
of the Commission's Rules and Section 7(b) of the Administrative Pro- . 
cedure Act to establish that the Examiner had authority to require the 


* 


exchange of exhibits; particular emphasis is placed upon Section 1. 813(a)(5) 

which refers to the necessity or desirability of the prior mutual exchange 

between or among the parties of prepared tests and exhibits. Reference 

is made to excerpts from the report of the President's Conference on 

Administrative Procedure, and ABC-Paramount endeavors to show that 

the Commission's prehearing conference rule was adopted as a result r- 

of the President's Conference, and, therefore, is intended to be appli- 

cable to all hearing proceedings, including those by protest. ABC argues e 

that the President's Conference clearly recommended that Examiners 

be authorized by a prehearing conference rule to require the exchange 

of written exhibits and that the Commission enacted Section 1.813 pur- 

suant to this recommendation and specified the right of an Examiner 

to consider the mutual exchange between or among the parties of pre- 
1048 pared testimony and exhibits.2/ Concluding, ABC states that it is 

unrealistic to contend that the Hearing Examiner is without authority to 

direct the protestants to make their exhibits available one week prior 

to the commencement of the hearing. 

9. Wrather-Alvarez, replying to ABC's references to Section 7(b) 
of the Administrative Procedure Act and 1.844 of the Commission's 
Rules, asserts that general statements concerning the authority of the 
Examiner to regulate the course of the hearing are not dispositive of 
the problem. The language of Section 1.813 and Commission practices 
thereunder are said to indicate that the rule relates to comparative but 
not to protest proceeding because the Commission has never required 


3/ Section 1.813, insofar as here applicable, in its present form 
became a part of the Rules before the Conference Report was adopted 
in November 1953. 
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a party to submit to a mutual exchange of exhibits over its objection in 
a protest hearing and because prepared testimony is not part of a 
protest proceeding while it is a part of comparative hearings for broad- 
cast facilities. It is of great significance, according to protestant, that 
although the Commission saw fit to establish a specific procedure in 
Section 1.841 requiring the exchange of written direct cases in com- 
parative cases for broadcast facilities, it has promulgated no similar 
rule for other types of proceedings. The protestant also contends that 
Section 1.813 differs materially from the recommendation of the Presi- 
dent's Conference on Administrative Procedure so that the latter is not 
governing. 

10. ABC states in its opposition that the request for copies of 
protestants’ exhibits was made so that preparation of rebuttal evidence 
could be commenced as soon as possible, and it is argued that the 
protestants’ reason for objecting to this procedure is to enable them 
to pattern the presentation of their case on the outmoded theories of 
surprise. To permit them to follow such tactics will render meaning- 
less Section 1.813 of the Rules and will be contrary to the expediting 
provisions of Section 309(c) of the Communications Act, according to 
ABC. In replying to this point, Wrather-Alvarez denies that its motive 
in resisting the exchange of exhibits involved adherence to the theory 
of surprise. Attention is directed to the language contained in the appeal 
stating protestants’ willingness to provide the Examiner and other counsel 
with copies of written exhibits in advance of their introduction into 
evidence but objecting to the specification of any dates or of any particular 
number of days in advance of the commencement of the hearing for such 
production. 

11. The Commission regards the action directing the exchange 
of exhibits one week prior to the day scheduled for the commencement of 
the hearing as proper in this case. This conclusion is predicated 


primarily upon the provisions of Section 1.813, the authority vested in the 


Examiner by Section 1.844 and the Administrative Procedure Act, and 
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the statutory direction to expedite protest proceedings contained in 
Section 309(c) of the Communications Act, as amended. Subsection (a) 
(5) of Section 1.813 clearly enables Examiners to require the exchange 
of exhibits as a part of the authority they possess to "regulate the course 
1049 of the hearing” 4/ over which they preside. The Rule does not 
require such an exchange, differing in this respect from Section 1.841 
which is applicable to comparative broadcast proceedings only, but 
permits the Examiners to require an exchange in those cases where 
it is found desirable or necessary. The decision in each instance 
rests with the Examiner, and as long as there is no abuse of his dis- 
cretion the Commission will not interfere. The fact that the instant 
hearing involved a protest the disposition of which is to be expedited 
pursuant to statutory direction is a factor which weighs strongly in 
support of the ruling under review. Of course, under different factual 
situations an order to exchange exhibits in advance of the hearing might, 
upon review, be found to be improper. 

12. Our conclusion is not affected by petitioner's charge that the 
exchange involves "discovery." To begin with, the Commission is not 
convinced that discovery is involved, and none of the court authorities 
or Statutes cited by petitioner establish that to require the parties in 
a protest proceeding to exchange exhibits seven days prior to a hearing 
constitutes "discovery."" The Port Arthur decision, supra, involved 
interpretation of our rules on the use of depositions; the Hickman case 
related to an interpretation of the Federal Rules of Civil Procedure 
and a factual situation entirely dissimilar to the one at issue. However, 
if it be assumed that an element of "discovery" is present, it does not 
follow that the Examiner's ruling is wrong. Section 1.813 permits 
the action taken; under the circumstances of this case no abuse of dis- 
cretion is apparent; these conclusions suffice to justify the ruling regard- 
less of the fact that discovery may be involved. 


4/ Administrative Procedure Act, Section 7(b)(5) and Section 1.844(c) 
of the Rules. 





13. Petitioners' reliance upon the Beaumont decision is also mis- 
placed. There an Examiner's ruling curtailing inquiry into the possibility 
of an alternative directional antennae system was sustained by the Com- 
mission for the reason that an alternative system was not at issue and 
because the proffer made was not preceded by sufficient opportunity for 
the applicant to meet technical matters covered by the proffer. The 
court, in rejecting this ruling because of the Commission's overriding 
duty to protect the public interest, said: "In balancing these competing 
considerations, we also note the absence of specific notice by rule or 
otherwise requiring submission of [intervenor's] proffered evidence 
in advance of hearing. Admittedly, advance submission of this technical 
data would promote efficiency and expedition of the administrative 
hearing. Nevertheless, we think that under all these circumstances, 
controlling weight could not be given to the desirability of efficiency 
and expedition in hearing procedures, thereby foreclosing considera- 
tion of factors vital to the issue of whether [applicant's ] proposal is 
consistent with the public interest." 7 RR 2149, 2157. Clearly, the 
Court recognized the desirability of a procedure for the exchange of 
exhibits prior to hearing. 

14. Section 7(c) of the Administrative Procedure Act does not 
bar the requirement of prior exchange of exhibits. Protestants’ right 

to present its case by oral or documentary evidence and to submit rebuttal 
evidence has not been affected and the right to conduct cross-examination 
1050 has not been curtailed. Contrary to the argument made, in no 
material way has the protestants’ counsel been deprived of the right 
to determine the method and control the evolution of the presentation 
of evidence, even if it be assumed that this is a right insured by the 
provisions of Section 7(c). We find in the Examiner's ruling nothing 
to substantiate the assertion that the protestants are precluded from 
presenting written evidence not previously exchanged in advance of the 


hearing in situations where the course of the hearing necessitates 


the introduction of supplementary written evidence essential to the proof 
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of the issues. This is not to say, of course, that in the guise of being 
necesSary aS a supplemental showing or in the absence of a reasonable 
showing of the necessity of its introduction though not previously 
exchanged in advance, the parties may avoid the intent and purpose of 
the prior exchange. 

Affiliation Agreements 

15. Wrather-Alvarez asserts that the requirement that it show its 
confidential contract with ABC to the other protestant, KSFD, constitutes 
an unwarranted and improper interference with the control of its own 
case. It is claimed that the ruling requiring Wrather-Alvarez to show 
its confidential contract with CBS to ABC is also erroneous and in 
excess of the Examiner's authority. These rulings are interpreted 
as permitting ABC to go fishing into a confidential document on the 
basis of bare conjecture that some material appropriate for rebuttal 
purposes in the final stage of the proceeding may be found, KFSD asserts 
no independent argument against production of the affiliation agreement, 
and the Broadcast Bureau is silent on the question. 

16. In opposition, the applicant states that a cursory examination 
of the hearing issues will show that the network contracts are relevant 
to issues requested by the protestants. ABC calls attention to the 
language of the designation Memorandum Opinion and Order in which the 
Commission rejected ABC's request for an issue relating to provisions 
of the network contracts because any testimony to be adduced thereunder 
could be received under the issues framed by the protestants and included 
in the designation order. In replying to ABC's opposition, Wrather- 
Alvarez states it is manifestly unfair to allow ABC to see the contract 
Wrather-Alvarez has with CBS because this contract is confidential and 
because it cannot be determined at the present juncture whether or not 
such contract would be material and relevant for purposes of rebuttal. 

17. As indicated by ABC, at the time the protests were designated 
for hearing the Commission considered a request from ABC to include 
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in the hearing order issues providing for an inquiry into the contractual 
arrangements between protestants and the television networks; the extent 
and circumstances under which protestants’ facilities are available to 
ABC; and whether ABC has equal access to competitive facilities for the 
1051 broadcasting of its programs in San Diego and elsewhere, and if 
not, the effect thereof upon competition between national television net- 
works. This request was rejected by the Commission for the reason 
that the evidence relative to these questions could be received under 
issues framed by the protestants and included in the order adopted. 
Accordingly, protestants’ objection to making its affiliation agreements 
Known is without merit. 
18. In view of the foregoing, IT IS ORDERED this 20th day of 
June, 1956, that the petitions for review filed by the protestants herein 
ARE DENIED. 
FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
- Secretary 


Released: June 22, 1956 





58 
1078 DECISION 


By the Commission: Commissioner Hyde not participating. 
Background of the Proceeding 


1. On November 23, 1955, the Commission granted without 
hearing the above-entitled application of American-Broadcasting- 
Paramount Theatres, Inc. (hereinafter referred to as ABC). Sub- 
sequently, Wrather-Alvarez Broadcasting, Inc. (hereinafter referred 
to as KFMB-TV) and KFSD, Inc. (hereinafter referred to as KFSD-TV) 
protested the grant. The Commission found the protestants to be 
parties in interest under Section 309 (c) of the Act and designated the 
matter for hearing. Briefly, ABC is seeking authority from the 
Commission "'....to Locate, Use or Maintain a Broadcast Studio or 
Other Place of Apparatus in the United States for the Production of 
Programs to be Transmitted or Delivered to Television Station XETV, 
Tijuana, Mexico."" This objective would be accomplished by 
electrical transmission from the United States to Mexico, and/or by 
other means such as mail, express, or other modes of delivery. The 
Commission designated the following issues for hearing: 

(a) To determine whether XETV in fact holds itself out to be 

a San Diego television station, serving the San Diego market, 
receiving the bulk of its revenues from United States sources, 

1079 and whether in fact the station is operated in all major 
respects to serve the San Diego public and advertisers rather 
than the citizens of Mexico. 

(b) To determine whether XETV has engaged in deceptive 
practices to convince the public that it is a San Diego station 
rather than a Mexican station. 

(c) To determine whether the grant of the application would be in 
derogation of the Treaty assigning Channel 6 to Mexico by 
encouraging XETV to direct itself to almost wholly an 
American audience rather than a Mexican national audience, 





1080 


(d) 


(e) 


(f) 


(g) 


(h) 


(i) 


09 


and, if so, whether an official agency of the United States is 
legally authorized to, or as a matter of policy should, take 
such action. 

To determine whether a grant of the application would be 
inconsistent with the Table of Assignments (Section 3. 606 of 
the Commission's Rules and Regulations) by encouraging the 
operation of XETV as a San Diego station. 

To determine whether a grant of the application would be 
inconsistent with the spirit and intent of Section 310 (a) of the 
Communications Act of 1934, as amended, by permitting and 
encouraging the operation by aliens of a television station 
designed to serve the American public. 

To determine whether or not XETV is operating in violation 
of Mexican law, statutes, and regulations, and if so, whether 
such practices reflect adversely on the character of the 
principals of XETV and their qualifications to furnish 
television broadcast service received in the San Diego area. 
To determine the nature of the proposed arrangements between 
XETV and ABC and whether they are part of a concerted plan 
to circumvent the Treaty assigning Channel 6 to Mexico, 
Section 3.606 of the Commission's Rules and Regulations 
(Table of Assignments), and the requirements of Mexican law 
as to programming in a foreign language, and whether such 
arrangements reflect adversely on the character of the 
principals of ABC. 

To determine the nature and extent of the program service 
which ABC proposes to make available to XETV; and whether 
the arrangements effected aid and abet the violation of 
Mexican law. 

To determine whether in fact there exists a free interchange 
of programs between United States and Mexican stations, and, 


if any, the effect of a grant of the ABC application on such 


interchange. 














(j) 


(k) 


(1) 


(m) 


(n) 


(0) 


OU 
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To determine whether XEAC, the station owned by Jorge 
Rivera, a part owner of XETV, has engaged in objectionable 
broadcast practices, including, among other things, the 
broadcast of material relating to lotteries, horse race 
information, liquor advertising, stock speculative schemes; 
whether the principals of ABC are aware of such practices; 
and whether there is a danger that the audience attracted to 
XETV by virtue of the ABC programs will be subjected to 
such practices. 

To determine the commercial advertising, and programming 
practices of XETV; whether they are objectionable by American 
standards; and if objectionable, whether the Commission should 
aid and abet their transmission to a United States audience by 
a grant of the ABC application. 

To determine, in view of the character of the principals of 
XETV and the practices of the stations with which they have 
been connected, whether or not XETV may be expected to 
delete, tamper with, and alter the ABC programs transmitted 
to it for rebroadcasting, and whether or not ABC can provide 
any assurances that these practices will not occur. 

To determine the extent to which KFMB-TV, KFSD-TV, 
XETV and television stations in Los Angeles provide an outlet 
for ABC programs in the San Diego market. 

To determine the extent to which ABC network programs can 
be made available to the public in the San Diego area without 
the grant of the application herein. 

To determine XETV's selling practices with respect to local, 
regional, and national advertisers, including, among other 
things, practices with respect to observance of rates set 
forth in the station's rate card and ''bonuses" to advertisers; 
the extent to which XETV is able to undersell American 
competitors by virtue of, among other things, lower taxes, 
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lower wages, and the absence of any need to maintain a high 
standard of program service; and in the light of.the foregoing 
1081 factors whether a grant of the ABC application would create 
an unfair and onerous competitive situation between XETV and 
Protestant which might adversely affect the ability of 
Protestant to maintain high standards of programming. 

(p) To determine whether a grant of the application would 
prejudice the future of UHF television broadcasting in San 
Diego. 

(q) To determine whether the grant might result in (1) subjecting 
the San Diego audience to objectionable programming and 
advertising material and excessive commercialism, based on 
the past practices of XETV and other stations with which 
principals of XETV have been associated; (2) the possible 
deterioration of the program service of existing American 
stations legitimately and legally rendering service to the 
San Diego area by encouraging violation of Mexican law and 
neglect of the needs and interests of the people whom XETV 
was licensed to serve. 

(r) To determine in the light of all of the foregoing issues 
whether the public interest, convenience, and necessity 
would be served by grant of the application: 


The burden of proof as to each of the issues was placed upon protestants. 
The Commission declared (Par. 12, Memorandum Opinion and Order 
released January 23) that: 


RES eR 
s Near the close of the hearing (Tr. 286-290) protestants stated that 


they did not intend to rely upon issues (1), (0), and (p); upon clauses (1) 
and (2) of issue (q); nor upon the final clause of issue (g) which reads 
"and whether such arrangements reflect adversely on the character of 
the principals of ABC." In addition, as to issue (k), protestants state 
"we do not intend to rely upon the word 'commercial' as contained in 
that issue, and with respect to the word ‘advertising' we do not expect 
to rely upon spot announcements, the length of commercial copy, 
commercial continuity involved, or the type of sponsor." 
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",..we do not determine or imply that any or all of these issues, 
even if the facts with respect thereto are as alleged by protestants, 
are such that they could result in a determination that the grant 

to the applicant herein was improper, contrary to the public 
interest, or should be set aside. Accordingly, said issues are 

not being adopted by the Commission and the burden of proof 
thereon, both in proving the fact alleged and in demonstrating 


their materiality and relevancy will be on the protestants"; 
1082 
and in Par. 13 that the "issues...are not being adopted by the Commission 


and are specified... only because of the mandatory requirements of the 
existing provisions of Section 309 (c) of the Communications Act." 

2. By the Commission's Order, hearing in the matter was begun 
March 19, 1956 and the record was closed March 29 after four days of 
hearing. Proposed Findings of Fact and Conclusions were filed by all 
parties. The Hearing Examiner's Initial Decision was released June 6, 
1956. The Examiner concluded the Commission's grant should be 
affirmed. Reduced to essentials, the Examiner's ultimate conclusion 
is based upon his findings that ABC needs the outlet for the San Diego 
area; that the San Diego public would benefit by receiving the ABC net- 
work programs on an expanded basis not now available; and that exchange 
of programs between the United States and Mexico would be encouraged. 
The Examiner declined to make pronouncements on Mexican law on the 
ground that Mexico is the proper jurisdiction for the construction and 
enforcement of Mexican broadcast laws and regulations governing Mexican 
broadcast stations. The protestants filed exceptions to the Initial 
Decision and ABC filed a reply thereto. Oral argument was held before 


the Commission en banc on September 17, 1956. Ata pre-hearing 
conference the Examiner had ordered (over objections of KFMB-TV and 


KFSD-TV) the parties to exchange on March 12, one week in advance 

of the hearing date, all exhibits which they intended to offer as part of 
their direct cases. KFMB-TV and KFSD-TV appealed to the Commission 
from the Examiner's order, but the exchange took place as ordered. 








63 


The protestants took the position that the Examiner had exceeded his 
authority; that the ruling denied their rights to a full and fair hearing 
on the protests. The exceptions to the Initial Decision carried forth 
the protestants’ objections to the ruling. The Commission, however, 
has since denied the protestants' petitions for review of the Examiner's 
ruling (Memorandum Opinion and Order, 13 RR 1272). This ruling is 
here again affirmed. 

3. The Commission has carefully considered the exceptions to 
the Initial Decision. Those which are granted, in whole or in part, are 
reflected in our decision herein; the other exceptions, or portion of 
exceptions not so granted, are denied either for the reasons set forth 
in the decision, or as contrary to the record and not supported thereby; 
as adequately reflected by the decision; as being immaterial and 
irrelevant and having no decisional significance; or as not in conformity 
with the Commission's Rules. We have considered the disputed rulings 
of the Examiner and herewith approve them. Particular exceptions 
will be more extensively discussed hereinafter. 

Findings of Fact 

4. The Area Involved and Channel Assignments. In its Sixth 
Report and Order, issued on April 13, 1952 (Section 3.606 of the Rules), 
the Commission assigned Channels 8, 10, 15*, 21, 27, 33 and 39 to 
San Diego. Channels 6 and 12 are assigned to Tijuana under an 
Agreement between the United States and Mexico. In San Diego, as 
previously noted, KFMB-TV is operating on Channel 8 and KFSD-TV 
on Channel 10. No stations are operating-on, nor are any applications 


1083 pending, for the UHF channels. In Tijuana, station XETV is 


operating on Channel 6 under an authorization issued by the Government 
of Mexico and a permit has been issued to station XETC on Channel 12. 
The 1950 Census population of San Diego was 334, 387 2) the population 


of Tijuana is 59,952. These border cities are 15 miles apart, center 


2/ There is an assertion in the record that the population of San Diego 
(presumably the metropolitan area) is now in excess of 500,000. 
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to center. The signals of XETV are received consistently in the United 
States. The Grade A and Grade B contours of protestants’ television 
stations fall within the Grade A and Grade B contours of XETV. KFMB-TV 
is affiliated with CBS and ABC, and KFSD-TV with NBC and ABC. 

5. Background, Ownership and General Operation. The franchise 
for Channel 6, Tijuana, was originally issued by the Government of 
Mexico in 1952 to George (Jorge) I. Rivera, the call letters then being 
XEAC-TV. Mr. Rivera, a Mexican citizen, has been a resident of 
San Diego for the past 32 years. Later in 1952 Mr. Rivera relinquished 
a 50% interest in the franchise to Emilio Azcarraga (who individually or 
jointly with Romulo O'Farrill, owns or controls most of the operating 
and authorized television stations in Mexico). Mr. Rivera's 50% 
interest in the franchise and station continued until April 1955, when he 
relinquished an additional 38% interest to Mr. Azcarraga and corporations 
controlled by him, in exchange for the assumption of certain indebtedness 
in connection with station XETV's operation for which Mr. Rivera was 
50% responsible. Radio y Television, S. A. is the present corporate 
licensee of XETV. The stock of this corporation is entirely held by 
Mexican citizens or corporations. The remaining 12% Rivera interest 
is equally divided between Mr. Rivera and his wife. Cadena Radio- 
fusora Mexicana, S. A., and Radio Programmas de Mexico, S. A., own 
59% and 29% respectively. Mr. Rivera is the treasurer and a director 
of Radio y Television, S. A. Virtually all of the stock of Cadena 
Radiofusora Mexicana, S. A. andR dio Programmas de Mexico, S. A., 
is owned or controlled by Emilio Azcarraga. 

6. Bay City Television, Inc. , is a United States corporation which 
for several years has acted as the exclusive sales agent of Radio y 
Television, S.A. in the United States, maintaining its offices in San 
Diego. It has also, for several years, provided certain talent, films, 
production costs, and other services and facilities to Radio y Television, 
S. A. In addition, it is responsible for Station XETV's English- 
language traffic, the acceptance of XETV's English-language programming 
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copy, and the purchase and editing of XETV's English-language films. 
The stockholders of both corporations, Bay City Television, Inc. and 
Radio y Television, S. A., as well as their proportions of stock owner- 
ship, are the same; and Mr. Rivera (as he is for Radio y Television, 

S. A.) is treasurer and a director of Bay City. We consider Bay City 
to be a separate and distinct legal and business entity from XETV and 
Radio y Television, S. A. 

1084 7. Protestants 3/ except to the Examiner's failure to find, in 
addition to the facts presented in paragraph 5, supra, which we have 
adopted, that 'XETV has been in operation since 1953. It is controlled 
through two corporations, Radio y Television, S. A., and Bay City 
Television, Inc., the owners of both being identical." Protestants 
also except to the failure of the Examiner to set forth the name and 
citizenship of each officer, director, and stockholder of each corporation. 

8. The data re names, offices, citizenship, etc., are.stipulated 
in the record. The Examiner correctly named the owners and their 
citizenship. (All are Mexicans in both corporations.) He did not, 
however, list the names of certain non-stockholding officers and 
directors in each corporation. Two of these, Clemente S. Martinez 
and Alejandro Nervo, are Mexican nationals and are inter-locking 
directors. Two others, Frank Fouce and Julian M. Kaufman, are 
United States citizens and hold offices in only Bay City Television, Inc. 
The exception apparently is urged to support protestants’ proposition, 
on the one hand, that XETV is controlled, in part at least, by non- 
Mexican interests contrary to the intent of the Mexican law, and, on the 
other hand, that there is "operation by aliens of a television station 
designed to serve the American public." (Issue (e), supra.) In our 
view, the first mentioned exception is not relevant nor material toa 
proper disposition of the proceeding, and the latter exception, in the 
face of the Examiner's entirely adequate findings on the subject, is of 
no consequence. 


3/ ; : 
~’ For the most part, exceptions were filed by KFMB-TV. However, 


KFSD-TV adopted as its own KFMB-TV's exceptions, hence, in most 
instances hereinafter the exceptors will be designated as "protestants." 





66 


9. The protestants except to the Examiner's failure: (a) to find 
that Romulo O'Farrill (paragraph 5, supra) holds a concession (permit) 
from the Mexican government to construct and operate a television 
station on Channel 12, Tijuana, (b) to find that O'Farrill has substantial 
Mexican newspaper interests, and (c) to find that Azcarraga has 
substantial ownership interests in the motion picture industry in Mexico. 

10. We have been unable to discover to what issue or issues the 
above facts are intended to apply. The FCC concept of "diversification 
of mass media" is not involved, hence, the exception will not be 
considered further. “/ 

11. Protestants except to the Examiner's position, with which 
we agree, that Radio y Television, S. A. and Bay City are distinct 
entities saying, "Both are just names used by XETV at various times to 
suit its convenience. All revenues accrue to XETV and its owners and 
the source of all salaries for both payrolls is the revenue of XETV." 
In support, protestants argue: (1) inSan Diego, XETV and Bay City have 
the same address and XETV there "generally uses the corporate name 
of Bay City Television, Inc." (2) "In XETV advertising material 
containing the name Bay City Television, Inc., the call letters XETV 
1085 and the Park Boulevard (San Diego) address are used."" (3) "The 
great bulk of XETV's sales activities are conducted through or controlled 
from its San Diego office. Talent and films are secured by the San 
Diego office...", etc. (4) XETV's general manager is on Bay City's 
payroll and directs XETV's activities from XETV's San Diego office. 


12. With reference to (3) and (4), supra, there is no dispute. 
Actually, the Examiner's Initial Decision and the protestants’ case 


agree in these regards. With reference to (1) and (2), supra, the 
record reveals that: (a) the San Diego address of XETV and Bay City 
are the same (4229 Park Boulevard), (b) advertisements in trade 
journals, particularly in 1953 and 1954, show "XETV, Channel 6, 
San Diego" and Bay City's letterheads and salesman's cards (undated) 


0 {ZEEE a 


~’ We intend no implication as to whether we could legitimately ever be 
concerned with such a concept as applicable to foreign broadcasters. 
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Show "XETV, Channel 6," but without any identification of XETV as 
being in San Diego and, (c) a so-called "affidavit of performance" made 
in 1955 was headed "Bay City Television, Inc. ,"* underneath which 
appeared "XETV" on a single line. Below this single line, in small 
letters, appeared ''4229 Park Boulevard, San Diego, California."* These 
matters are not at variance with the basic findings in the Initial Decision; 
it would appear that the exception goes to the question whether these facts 
would warrant an ultimate finding under issues (a), (b), and (e) leading - 
to a conclusion adverse to the applicant. 


13. Since 1954, Julian M. Kaufman has been general manager of 


Bay City and is its vice-president and a director, but is not a stockholder. 
He is chief adviser on programming and technical matters for XETV. 

No exception was taken to the Examiner's characterization of him as being 
the equivalent of "active general manager" of XETV. However, 
exceptions are made to the Examiner's finding that "General Policy 
decisions relating to the operation of XETV are made by Radio y Tele- 
vision, S. A. at Board of Directors' meetings in Mexico City." 
Protestant claims '"XETV is run from San Diego as though it were a San 
Diego station" but states the quoted finding is of no "decisional signifi- 
cance."' We find no merit in the exceptions. 

14. Protestants except to the Examiner's refusal to admit in 
evidence KFMB-TV's exhibit 18, consisting of about 10 purported trans- 
lations of excerpts from El Heraldo and Ahora, two Tijuana newspapers. 
These excerpts are all in the same vein: that XETV is not truly a 
Mexican station broadcasting for Mexicans in the Spanish language, but 
is a station whose purpose is to direct its programs to United States 
consumption. The Examiner's ruling was based upon (a) the excerpts 
are hearsay, (b) the reputations of the newspapers are not established, 
(c) it is not shown whether the excerpts reflect the opinion of the Mexican 
public concerned, and (d) the excerpts do not show how they would be 
classified as newspaper content. We sustain the Examiner. 





15. Protestants except to the Examiner's use of the word "employ" 

in the first two sentences of paragraph 9 of the Initial Decision wherein 
the Examiner finds "Radio y Television, S. A. employs 33 people, four 
of whom are United States citizens, and eight of whom live in California. 

1086 Bay City employs 17 people, 16 of whom are United States citizens, 
all 17 living in California." Protestants would substitute in each rs 
instance "has on its payroll" for "employs" -- contending that the 
substitution would "correct the impression that two separate corporations * 
‘employ’ two separate groups of employees."" In paragraphs 5 and 6, 
Supra, we have found these two business enterprises to be separate 
entities -- one a licensee of a Mexican corporation, the other a United 
States corporation. We discover no valid reason to disturb the 


Examiner's finding, which we here adopt. i 
16. We find, as did the Examiner, that the financial records of 


Radio y Television, S. A. are kept in Tijuana and Mexico City. Bay : 
City’s financial records are kept in San Diego, statements being sent to } 
Mexico City. The program and transmitter logs of station XETV are 

kept in San Diego and Tijuana. Program continuity records and scripts 

for English language programs and announcements broadcast over station 

XETV are kept in San Diego, and for Spanish programs and announcements - 
in Tijuana. Station XETV's program schedule is prepared in San Diego, 

but the names and titles for its Spanish programs are provided from aio 
Tijuana. 

17. The findings in the foregoing paragraph were excepted to by 
the protestants. However, they are material and were part of the 
stipulated testimony of Julian M. Kaufman which was not contradicted - 
or rebutted at the hearing. 

18. Station XETV's principal sales effort has beendirected to ° 
United States advertisers, the great bulk of its sale of program time and 
announcements being made to them. XETV has its own letterheads, 
bills, and accounting forms with Spanish legends, and Bay City has 


similar material in English. In addition to rate cards in English, 
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XETV has a rate card in Spanish, quoting charges in pesos, used by 


its salesmen in the sale of time in Mexico. The program schedules of 
station XETV are not normally carried in Tijuana newspapers or in 
other Mexican communities, nor are they normally offered to these 
newspapers, although they are available to them. Station XETV does 
not normally purchase space in Mexican newspapers to advertise its 
programming, but advertisements are occasionally placed in Tijuana 
publications of the type which would reach set owners, describing the 
Spanish programs and their origination. An effort is made to sell 
Tijuana and other Mexican and Spanish language advertising, XETV 
carrying about $2,000 in such advertising monthly. XETV has advertised 
itself and its programs in newspapers and trade journals in the United 
States, distributed coverage maps and issued rate cards in English, and 
its national representatives, Weed Television, a concern with offices 

in New York and other American cities, have prepared a printed sales 
presentation for it in English. Bay City and XETV advertising has been 
accepted without question by representative United States publications, 
including Broadcasting-Telecasting, Sponsor, Television Age, and 
Radio Daily. 

1087 19. Coverage maps distributed by or in behalf of XETV represent 
that the station 'blankets sunny San Diego like the California sunshine, " 
and claim "good reception in all areas" in territory encompassing San 
Diego, and somewhat less uniformly favorable, but apparently still 
adequate reception, in more distant American communities. On the 
coverage map distributed before 1955, on the logotype depicting XETV's 
call letters and channel, the words "San Diego, California,'' were . 
included, but on the map distributed since 1955 these words do not appear 
in the logotype. The earlier map, in addition to the legend about 
blanketing sunny San Diego, also in the later map, contains a statement, 
"New way to catch the eyes and ears of San Diego--and it costs you less!” 
which in the present map has been replaced with the slogan, "The TV 
Buy-word--and it costs you less!" 





20. XETV's local Rate Card No. 1, effective January 1, 1953, 
and its General Rate Card No. 2, effective March 1, 1954, specify that 
the station is "owned and operated by Radio-Television, S. A."; that the 
address of its ''United States Business Office" is San Diego, California; 
and that its transmitter is "located atop Mount San Antonio, Lower 
California.’ In the logotypes on these rate cards appears "San Diego, 
California," but on General Rate Card No. 3, effective April 1, 1955, 
General Local Rate Card No. 3, effective January 1, 1956, and General 
Rate Card No. 4, effective January 1, 1956, "San Diego, California” is 
omitted from the logotype. These last are the most recent Bay City rate 
cards. Since 1954 "San Diego" has been deleted from the XETV logotype. 

21. In San Diego newspaper advertisements of the station's 
programs for February 18, 1953, "San Diego, California’ appears in 
XETV's logotype, but in later advertisements introduced into evidence 
(April and May, 1955), only the channel or call-letter designation 
appears to be given. In an advertisement in the San Diego Grocers 
Association, Inc. , Weekly Bulletin, 5/ XETV is shown as having 
general offices in San Diego. In advertisements in TV-Radio Life for 
issues March 12-18, 1955, August 20-26, 1955, February 25 - March 3, 
1956, and March 10-16, 1956, "San Diego" appears after the station's 
call letters or channel designation; in one of these advertisements it is 
described as "San Diego's All-family TV station." Two of the 
advertisements show the logotype, but without the words "San Diego." 
In trade journal advertisements XETV called attention to its ability to 
cover the lucrative San Diego market, but its logotype was reproduced 
without the words "San Diego." 

22. Bay City's letterhead and its salesman's card have the XETV 
logotype, showing call letters and channel, without "San Diego."" Bay 
City's address is shown to be in San Diego. The XETV contract form 
for spot telecasting, and its call letters appear below the designation 


/ : , : 
9 This advertisement is undated, but it appeared after Mr. Kaufman's 


appointment as vice president and general manager, since it names him 
and his offices. 
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“Bay City Television, Inc."* and above a San Diego address on its 
affidavit of performance form. In the sales presentation by its national 
representatives, referred to above, emphasis is emphatically directed 


B 1088 toward XETV's coverage of the San Diego market; the transmitter 
: is declared to be on the crest of Mt. San Antonio, in Tijuana, “ten air 

. miles from San Diego," and the station is said to be "programmed for 

. San Diego."" In the description of representative programs attached 


to the sales presentation the station is described as '"XETV, San Diego, 
California’; and potential advertisers are asked "to compare XETV with 
other San Diego stations," but it is nowhere stated that the XETV studio 
is in San Diego. 
_ 23. No question was raised at the hearing as to the truth of XETV's 
a representations on its rate cards or elsewhere that it provided coverage 
to the San Diego area. Mr. Kaufman was of the opinion, based upon his 
personal experience in the area and in the industry, that viewers and 
advertisers in the area served by XETV know that the letter 'X" in the 
station's call letters designated it as a Mexican station. 

24. Paragraphs 18 to 23, inclusive, supra, are taken directly 


~ from the Initial Decision, and are excepted to in their entirety by the 
= protestants who say "The definite impression is conveyed that by 
“< removing the words 'San Diego' from the XETV logotype the station has 


in some way discontinued the misrepresentation that it is located in San 
Diego". Further, "In the second sentence of paragraph 16 the Examiner 
anticipates his conclusion (paragraph 7 of Conclusions) that the letter 


n "X'' at the beginning of XETV's call letters absolves it of any misre- 

. presentation.'"" Protestants urge that a finding requested by KFMB-TV 
° should have been adopted by the Examiner in lieu of the findings in 

> question. We find but little, and inconsequential, difference between 


the findings of the Examiner which we have adopted and the proposed 
findings of KFMB-TV. Protestants cite a few more examples of what 
they term representations that XETV is located in San Diego. There is 


a no variance between the impact of the basic facts as found by the 





Examiner and of those requested by KFMB-TV. Protestants cite 
several printed so-called "misrepresentations” which occurred almost 
entirely in trade journals rather than in printed media for general 
public disseminationeither in the San Diego area or elsewhere. Our 
examination of the record however, discloses that the Examiner has 
adequately set forth the facts pertinent to this segment of the inquiry. 

25. XETV Programming. XETV's programming has been 
predominantly entertainment (90% or more), with the remainder devoted 
primarily to talks. &/ On occasion spot announcements on behalf of 
candidates for United States political offices were made, and in at least 
one instance an interview with an American candidate was telecast. In 
some instances commercial spots appear to have exceeded two minutes 
in lengthand double spotting (back-to-back without the interposition of 
musical or non-advertising material) has occurred. Religious programs 
have not been carried because of the provisions of Mexican law 
prohibiting such broadcasts, but occasional non-denominational programs, 


1089 cleared rirst with XETV's Mexican attorneys for legality, have 


been carried. XETV's studios, like its transmitter, are on Mount San 
Antonio, Lower California, 17 miles from San Diego. The transmitter 
and studios can only be reached by a difficult road; a trip from the 

Bay City offices to the stuios takes at least an hour. Under the 
circumstances it has been extremely difficult to broadcast live programs 
featuring public officials and service agency personnal. However, XETV 
has telecast interviews with Mexican officials, including Mayor Ambonel 
of Tijuana. The location of the studios has made the regular presentation 
of discussion programs and panel shows a practical impossibility. 
Educational programs (within the FCC definition) have not been carried 
on a regular basis because of the difficulty of obtaining local cooperation 
due to the location of the studios. Through recent discussions, efforts 
are being made to obtain educational:programs of interest to bothsides of 
the border. Programs considered agricultural (under the Commission's 
definition) have not been carried because, in Mr. Kaufman's experience, 
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the greatest need and reception for these programs are in the early 
morning and noon hours when XETV is notonthe air. Regular news 
programs were carried until about a year ago, but were discontinued 
because of broadcast difficulties. The installation of a news wire in 
the station's studios was not only prohibitive in cost but encountered 
international complications. Preparation of news programs in San 
Diego to be broadcast later from the transmitter site proved undesirable 
because of a two-hour time lag. The station has recently been able to 
install a news wire at the stuios and is now carrying news programs on 
a regular basis. "Public Service" material, in addition to spot 
announcements, is inserted in three programs--Johnny Jet, The Ranger 
Will Show, and The Continental Chef, the formats of which are designed 
to serve as vehicles for "public service" information. (Mr. Kaufman 
was of the opinion that "public service" material treated in this manner 
has greater impact than spot announcements.) Efforts to carry telethons 
and "public service" programs which would have to originate live in San 
Diego have normally not been successful because of the difficulty of 
obtaining permission to broadcast live from San Diego and because of 
the use by the organizations involved of competing television stations 
when XETV's services are offered. 

26. Early in 1954 XETV telecast a program portraying the 
drawing of tickets for prizes-- a new automobile, a television set, or 
10 gallons of gasoline. The program was sponsored by a gasoline 
station chain which had distributed free tickets to people asking for them. 
The program was carried shortly after Mr. Kaufman became general 


manager of Bay City and pursuant to commitments previously made. 
Similar programs have not been carried since that date. XETV has 








1090 received numerous commendatory letters and citations from 
February 1953 to the date of the hearing. La 

27. KFMB cause to be monitored three weeks of XETV's tele- 
casts: 

a) Monday, May 24 to Sunday, May 30, 1954. XETV began its 
programming on Monday at 4:02 p.m., and presented Spanish programming 
until 5:28 p.m. Thereafter until sign-off time at 11:23 p.m. the pro- 
gramming was entirely in English. On Tuesday the station began pro- 
gramming at 4:19 p.m., in Spanish until 5:02 p.m., and until sign-off 
at 11:29 p.m. in English. On Wednesday XETV's programming began 

at 3:55 p.m. , was in Spanish until 5:17 p.m. and from then until sign- 

off at 11:11 p.m. in English. On Thursday, Spanish programming was 
presented from 4:05 p.m. to 5:24 p.m., and thereafter until sign-off 

at 11:15 p.m. all programming was in English. On Friday, Spanish- 
language material was presented from 4:00 p.m. to 5:19 p.m., and 
thereafter until sign-off at 11:44 p.m. the entire operation was in English. 
On Saturday, the station began programming at about 5:17 p.m. and 
breadcast entirely in English until sign-off at 11:14 p.m. On Sunday 

also all programming from 12:45 p.m. to sign-off at 11:49 p.m. was in 
English. 


EEL RTGS 


— Included in the list are letters from the Better Business Bureau of 
San Diego, Ltd.; the San Diego Chapter, American Association for the 
United Nations; Muscular Dystrophy Association of America, Inc.; San 
Diego Traffic Safety Council; United Success Drive, Community Chest 
of the San Diego Area; Big Brothers of America, Inc. ; San Diego County 
Heart Association; County of San Diego Department of Public Health; 
Salvation Army; National Multiple Sclerosis Society; San Diego County 
Tuberculosis and Health Association; American Cancer Society, 
California Division; National Foundation for Infantile Paralysis; and the 
Sand Diego Symphony Orchestra Association; an award of merit from the 
Southern California Chapter of the National Multiple Sclerosis Society; 

a Good Neighbor Award from the Fraternal Order of Eagles; a citation 
from the United States Treasury; and a certificate of appreciation from 
the United States Navy Recruiting Service. 
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b) Sunday, March 27 to Saturday, April 2, 1955. For the entire 
week Spanish-language programming (except for sign-on and sign-off 
announcements, which were in English and Spanish) amounted to 8.77% 
of the total. On Sunday, Thursday and Saturday no Spanish-language 
programs were carried. On Monday the Spanish percentage was 17. 65, 
Wednesday 18.55, and Friday 16.68. On Tuesday 8.32% of the 
programming was in Spanish. 

c) Monday, January 23 to Sunday, January 29, 1956. For the 
whole week Spanish-language programming (apart from sign-on and 
sign-off announcements) amounted to 7.74% of the total. On Monday 
the percentage was 14.07, Tuesday 7.6, Wednesday 10.65, Friday 13.09, 
and Saturday 5.72. On Thursday and Sunday no Spanish programs were 
carried. 

28. Station XETV normally does not broadcast a Spanish-language 
translation after an English-language program. Less than 25% of the 
daily programming of the station is devoted to Mexican music. In Mr. 
Kaufman's opinion, based upon discussions with the office of the Mexican 
Consul in San Diego and with the Tijuana Chamber of Commerce, within 


1091 


the XETV "service area" 90% of the Mexican nationals living on the 
United States side of the border speak and understand English, and 50% 


of the Mexican nationals living on the Mexican side of the border speak 


and understand English. o/ 


8/ Whether the informants on whom Mr. Kaufman relies had made 

a special survey or what the source of their opinion was is not disclosed, 
nor did Mr. Kaufman's statement (in the record by way of stipulation) 
indicate how well English is spoken or understood by the Mexican 
nationals. If it were necessary to make a definite finding as to the 
extent of the knowledge of English by Mexicans in the area, obviously 
Mr. Kaufman's opinion, so meagerly documented, might not form an 
adequate basis. But since, under the circumstances, as will appear 
below, there is no such necessity, the foregoing observations are 
merely made in passing. 





29. Protestants urge that XETV places its program schedules in 
San Diego, but that they are not normally carried in the Tijuana news- 
papers; additionally, that the San Diego newspapers have only a 
negligible circulation in Tijuana--about 850 daily. Protestants also 
urge that whether or not the Douglas Oil Company show was a lottery, 
it was objectionable by American standards and should reflect adversely 
upon the application. (At the hearing, the parties stipulated that the 
show was not a lottery. KFMB-TV now contends that it is a lottery 
under the Commission's "Play Marko" letter to the Caples Co., Chicago, 
13 RR 1154. ABC replies, on the basis of belief, that counsel for 
KFMB-TV knew the Commission's attituted toward "Play Marko" at the 
time the stipulation was made and that now bringing the matter up as a 
"lottery" is improper. ABC does not, of course, concede that the 
program was a lottery.) Under the principles which will guide us in 
determining this case, we do not consider XETV's mode of advertising 
its program schedules as determinative to any extent whatsoever; nor do 
we feel that we are called upon to decide whether the Douglas Oil 
program was a lottery. For reasons that will be discussed later herein, 
we are of the opinion that this proceeding does not require us to appraise 
at this time the present tastes of the Mexican broadcaster, or whether 
Similar programs have been carried since the one broadcast in question. 

30. KFMB-TV supplies an exhaustive break-down by days, hours, 
and specific time segments of the comparative English and Spanish 
broadcasts recounted in paragraph 27, supra. We do not find the 
added details to be of significance; the facts as presented above clearly 
indicate the practice of the Mexican station as regards its bi-lingual 
characteristics. 

31. Mr. Rivera is the owner and operator of XEAC, 690 kc, 5 kw, 
a Class I-B Station in Tijuana. On December 3, 1951, XEAC broadcast 
a program, "The Voice of Zodiac," in which the "Voice" promoted 
astrological forecasts, and advertised "personal solar readings" at 
special reduced holiday prices giving to customers a "free copy of that 
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important book on one of the most important departments of our lives 
entitled 'Secrets of Love and Marriage'....written and compiled by 
Dr. Rood, founder of our Zodiac organization and nationally known as 


radio's original domestic relations counselor." 
> 1092 On December 1, 1951, XEAC carried a program advertising a turf 
. information service and its offer, on a fee schedule, to furnish winning 
- selections at race tracks. On April 21, 1955, XEAC broadcast a program 


on behalf of "Offex,"' an alleged weight reducing pill, advising listeners 
that by taking Offex (two weeks supply, $3) they will be able to reduce 
while eating "everything you desire, not just skimpy starvation meals 


P but delicious steaks, chops, chicken, roasts, potatoes, sweets," though 
% not, of course "ten pounds of candy and ice cream a day."* On April 22, 
» 1955, XEAC carried a program for "Ocean Tone (A Tonic)," 'tsea plant 


tablets packed with natural minerals, vitamins and the all-important 
natural seafood iodine" (2 packages of 198 tablets each for $3). "Ocean 
Tone" was represented to be good for various ailments, such as sinus 
trouble, goiter, arthritic pains, gall bladder trouble, poor circulation, 
ke frequent colds, "toxemia," and constipation and attendant headaches. 

- On April 21 and 22, 1955, XEAC programming included, among other 

. things, horse race results and advertising of betting information to be 
furnished through a racing magazine. A partial monitoring of XEAC's 
programs on February 17, 18 and 19,1956, disclosed numerous programs 
and commercials relating to or promoting such matters as racing 
information and tip sheets, a 'domestic problems" service, Hollywood 


> Burlesque, San Diego, Dr. Jones, San Diego-Arthritis and Free 

. Physical Examination, Jim's Card Room, and "a personal horoscope 

> reading” apparently in an hour-long disk-jockey show. 

- 32. On January 16, 1953, Mr. Rivera signed, on behalf of Radio 


y Television, S. A., an agreement with Alvin George Flanagan covering 
the production of programs in San Diego for transmission over the 
facilities of XETV (Exh. 4 of Flanagan application filed with FCC on 

. January 21, 1953, File No. BFP-231). "He also signed as "co-owner" 
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a letter dated July 27, 1953, on behalf of XETV, Radio-Television, S.A., 
addressed to the Secretary of the Commission requesting authority to 
pick up and transmit football games at naval bases in the San Diego area. 
However, Mr. Rivera has received no compensation as an officer, 
director, or stockholder in Radio y Television, S. A., or Bay City 
Television, Inc. He had no part in the day-to-day operations of XETV 
or Bay City or in policy discussions concerning operation. There is no 
tie-up between the operations of XETV and XEAC, as to programs or 
personnel, financially, or in any other manner. Bay City does not 
represent XEAC or perform any duties for that station. 

33. Protestants present more detailed analyses of XEAC's 
programming than the above findings reflect. These analyses, however, 
do not alter the tenor of XEAC's programming from that which is 
derivable from the above excerpts. Protestants urge that we should 
find XEAC's broadcasting to be "abominable and shocking." We here, 
as in the case of XETV's programming, do not feel it incumbent upon us 
to characterize the Mexican broadcasting as requested. 

34. Protestants except to paragraphs 23 through 45 (and foot- 
notes) of the Initial Decision. (The Initial Decision contains two para- 
graphs numbered '41."" We assume this is a typographical error.) 

We do not disagree with the Examiner's findings, 23-45, but substitute 
the following in lieu thereof (except where the Examiner's paragraphs 
are indicated): 

1093 (1) ABC's gross television network billings have lagged behind 
those of NBC and CBS. The Commission recognized the position of ABC 
in the ABC-Paramount Merger case (8 RR 541, 598): 

"As in radio, NBC and CBS have affiliated with the most 

important station outlets. Furthermore, in most of the 


one or two-station markets, the stations have a basic 
television affiliation with either NBC and [sic] CBS and 
clear considerably more time for programs of those 
networks than they do for ABC and DuMont programs. 
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The inability to obtain station clearances poses a very 

serious competitive problem for ABC because NBC and 

CBS try to and do attract the sponsors of ABC programs 

to their networks on the basis that they can provide a much 

larger number of station clearances." 

The Commission pointed out (8 RR at 600) that "Ever since 1946, ABC 
has been looking for ways and means to close the competitive gap with 
NBC and CBS." It also noted (8 RR at 596) that "In television, as 
early as February 1945, ABC established a division devoted to 
experimentation and broadcasting of programs designed for or adapted 
to television, and it broadcast programs on other stations even before 
it had a station of its own." 

(2) ABC's position has grown in the past few years, but its net- 
work gross time billings for 1955 was only $51, 369,000 as compared to 
$189, 000, 000 for CBS and $163, 400,000 for NBC. ABC's "properties"' 
such as Disneyland, Danny Thomas show, Kukla, Fran and Ollie, and 
several others are valuable and have received various awards. ABC has 
established a budget of $1, 500,000 for its Fall, 1956, experimental 
productions, and will also telecast some Metropolitan Operas and 
Theatre Guild plays and musicals. 

(3) ABC has not achieved equality with CBS and NBC in the maiter 
of live clearances. It would appear that ABC's live clearances would 
average about two-thirds each of either CBS' or NBC's in numbers of 
stations. 

(4) The large number of two VHF-station cities in the first 100 
markets has been a severe handicap to ABC in competing with CBS and 
NBC. These stations have almost invariably affiliated with CBS and NBC. 
San Diego was the 28th market in 1950 and its growth continues rapidly. 
It now has more people than Providence or Denver, more families than 
New Orleans or Dallas, and more income than Atlanta. Protestants 
occupy the two VHF channels in San Diego. (San Diego has 5 UHF alloca- 
tions. Only one has ever been applied for, and the permit for that 


station was surrendered before construction was begun. ) 
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1094 (5) KFMB-TV has a primary affiliation with CBS and a secondary 
affiliation with ABC. KFSD-TV has a primary affiliation with NBC and 
a secondary affiliation with ABC; however, KFMB-TV has first call on 
ABC. The affiliation agreement between ABC and KFSD-TV does not 
give ABC any free hours on that station while KFSD-TV gives NBC 
approximately 24 free hours weekly. NBC and CBS at present (and for 
the foreseeable future) both have a full schedule of network programs 
during the viewing hours, 7:00-11:00 p.m. daily, and if KFMB-TV and 
KFSD-TV were to carry ABC network programs during these hours it 
would necessitate their turning down NBC and CBS network shows. 

(6) A substantial number of ABC television network programs 
have not been broadcast in the San Diego market. During the period 
October 1, 1954 to December 31, 1955 the hours of ABC television net- 
work programs available for broadcast in the San Diego market, if 
clearances could have been obtained, were: 


Type of Service Time 
Commercially-sponsored programs 1, 327 hours, 25 minutes 
Co-operative programs 110 hours, 10 minutes 
Sustaining programs __ 411 hours, 15 minutes 

Total 1,848 hours 50 minutes 9/ 


However, the hours of ABC television network programming actually 
broadcast in San Diego on both KFMB-TV and KFSD-TV, during the 


same period, were: 


Type of Service Time 
Commercially-sponsored programs 317 hours, 37 minutes 
Co-operative programs 13 hours, 45 minutes 
Sustaining programs _79 hours, 14 minutes 

Total 410 hours, 36 minutes 


9/ 


— Does not include 88 hours, 5 minutes of commercially-sponsored 
programs, and 29 hours, 10 minutes of co-operative programs carried 
by station lineups covering fewer than an estimated 30% of total United 
States television homes. 
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(7) Analysis of ABC programs available for release in San Diego 
during the week of October 23 through October 29, 1955, shows the fol- 
lowing: Total commercial hours scheduled on ABC, 26. Total 


4 commercial 20/ hours ordered by clients in San Diego, 23 1/2 (for 
: purpose of computation this amount will constitute 100%). Total 
; commercial hours carried in San Diego, 17 1/2 or 76%. (Total hours 


accepted in client-ordered time, 9 or 39%. Total hours carried in 
delayed time, 8 1/2 or 37%.) Of the delayed hours 4 were carried in 
other than Class "A" time, or 47% of delayed hours and 17% of total 
time of 23 1/2 hours. Total commercial hours refused in San Diego, 


d 6 or 24%. Total co-operative hours available in San Diego, 1 1/2 of 
m which none were carried. Total sustaining hours available to San 
yo Diego, 1, not carried. 22/ 
. 1095 (8) The San Diego market is important to ABC as a regional outlet. 


ABC has affiliations with stations in Los Angeles, Bakersfield, Fresno, 
San Francisco, Portland, and Seattle. It calls these stations its "Coast 
Network" and has a high rate of program clearances with them. 

(9) The ABC- XETV affiliation agreement, subject to Commission 


, regulations, provides for XETV to carry on an interconnected basis ABC 
» programs during the option hours daily 9 a.m. -noon; 3 p.m-6 p.m.; and 


4 7:30 p.m. -10:30 p.m. ABC will pay XETV for all unit hours in excess 

‘ of 20 per month, which is increased to 24 per month effective October 1, 
1956. XETV may cancel a network program when it believes the program 
not to be in the public interest or when one of outstanding local or national 


interest would appear to be more in the public interest--by United States 
. or Mexican standards. Because of the stay of the effective date of the 
» instant grant, the affiliation after April, 1956 and until further notice is 
= on a non-interconnected basis. The affiliation agreement, to run until 


January 15, 1958, may, however, be cancelled by either party on 12 
months’ notice. 


10, KFMB-TV now carries about 15 hours a week and KFSD-TV about 
2 hours a week of ABC programming. 


, 11/ Paragraphs (6) and (7) are identical with the Examiner's paragraphs 
29 and 30. 
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(10) XETV will clear its present programming to accommodate 
all ABC programming (except that rejected as per above proviso). The 
amount of Spanish-language programming will remain the same as at 
present. 

(11) Approximately 50-60% of ABC's programming is deliverable 
on a non-interconnected basis, the remainder on an interconnected basis. 

(12) Factually, it is conceded by protestants that (a) grant of the 
present application will improve ABC's ability to compete with NBC and 
CBS in the San Diego market; (b) grant of the application will improve 
ABC's ability to compete on a nationwide basis with NBC and CBS in that 
San Diego is the largest market in the United States to which only two VHF 
services are allocated; (c) NBC and CBS at present and in the fore- 
seeable future have a full schedule of network programs during the 
viewing hours, 7:00-11:00 p.m. daily, and if KFMB-TV and KFSD-TV 
were to carry ABC network programs during these hours it would 
necessitate their rejecting NBC and CBS network programs available 
during those hours; (d) grant of the application will enable the people of 
San Diego and surrounding area to receive more network programs at their 
live time, not only from ABC but from NBC and CBS as well; (e) grant 
of the application will not impair the ability of KFMB-TV and KFSD-TV 
to meet their public service obligations as licensees. (This paragraph 
is identical with the Examiner's paragraph 35.) 

(13) Interconnected service is more efficient than non-inter- 
connected. NBC and CBS programs in San Diego are on an interconnected 
basis. Thus, ABC would be at a disadvantage in the San Diego market 
even if it could deliver all its programs to XETV on a non-interconnected — 
basis. 


1096 (14) It would be unsatisfactory to ABC for XETV to broadcast a 


portion of the ABC television network schedule on a non-interconnected 
basis, with KFMB-TV and KFSD-TV being available to carry a major 
part of the other ABC programs on a connected basis. Any arrangement 
under which ABC would be required to divide its affiliation among three . 
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San Diego stations (or with three stations in any other market) would be 
completely unacceptable to ABC as a competitor of NBC and CBS. The 
non-interconnected affiliation arrangements with XETV will be of material 
aid in enabling ABC to meet its San Diego problem, but will not solve it. 
(This paragraph is identical with the Examiner's paragraph 37.) 

(15) For the fall of 1956, ABC plans a minimum of 25 hours a 
week of program service between 7:00 and 11:00 p.m., San Diego time. 
It is impossible for KFMB-TV and KFSD-TV to schedule that programming 
in the correct time, under their present affiliation arrangements. To 
schedule ABC programs at the correct time they would have to do it at 
the expense of NBC and CBS programming, and the San Diego area would 
obviously be deprived of the programs of the last two networks in their 
proper time slots. To be effective, programming must be in the proper 
sequence, and ABC looks forward to the propect of having its programs 
carried not only at the right time but also in the proper order through- 
out the prime evening hours on XETV. Proper sequence means that the 
program which follow the Voice of Firestone, for example, in New York, 
follows the Voice of Firestone on XETV. It is important in the sale of 
the program to a sponsor, who buys in large measure because of the 
programs which precede and follow his programs. Additionally, inter- 
connection is desired by ABC because otherwise its affiliate, denied a 
major part of its programming, would probably have its overall audience 
decreased, with a consequent lessening of its attractiveness to advertisers 
seeking a San Diego outlet; advertisers are influenced in buying a program 
not only by the matter of sequence, above mentioned, but by the overall 
programming strength of the station throughout the week, which influences 
the habit of watching. (Examiner's paragraph 38.) 

(16) ABC has presented testimony by stipulation that where ABC 
is forced to share an affiliation with NBC or CBS, the station gives the 
option hours to NBC or CBS from which it obtains the bulk of its programs. 
It is thus urged that ABC cannot assure sponsors that it can clear time 


on the station. Many sponsors appear to be unwilling to accept a delayed 
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basis broadeast. Continuance of the present shared affiliation in San 
Diego would deny ABC the advantages of an exclusive affiliation with a 
single station in terms of promotion of the network by the station. ABC 
particularly of the three networks needs a full-time local outlet in San 
Diego for technical reasons. The ABC Los Angeles outlet, KABC-TV, 
operates on Channel 7. ABC states that because KFMB operates on 
Channel 8, adjacent channel interference is created which impairs 
reception in the San Diego area. 

1097 (17) Issue (i) calls for a determination "whether in fact there 
exists a free interchange of programs between United States and Mexico, 
and, if any, the effect of the grant of the ABC application on such 
interchange."' So far as the present record is concerned, parts of NBC's 
Wide Wide World were once supplied by XETV and on another occasion 
Jai-alai games were programmed for the Colgate Comedy Hour. The 
Mexican Embassy in Washington has expressed to the United States 
Government its approval of various XETV applications for broadcast of 
American programs, saying "..the Radio-Television Station in question 
is located at an important border point, the inhabitants of that part of 
Mexico would have an opportunity to receive broadcasts proceeding from 
the United States, thereby improving good neighbor relations and mutual 


understanding among both peoples and nations. 22/ There is no indication 


in the record of a substantial two way interchange in programming. The 
Examiner infers from the friendly attitude of the Mexican Government 
that grant of the application might stimulate two way interchange of 
programming. Attachment "C" to Stipulation No. 7 shows on its face 
that the Mexican office which has jurisdiction over licensing, or at least 
"policing’ Mexican broadcast facilities, i.e., the Office of the "Secretary 
of Communications and Public Works" has played a prominent role in 
initiating the steps taken by the Mexican Embassy in Washington to 
receive our country's approval of applications to broadcast certain 
programs over Mexican stations, which programs originated in the 
United States. 


] = 
ne Attachment "C" to Stipulation No. 7. 





35. Protestants state that XETV is in violation of Mexican laws 
or regulations, alleging as follows: 

A. In view of XETV's practice of devoting almost its entire 
broadcast day to English-language programming, the station has 
flagrantly and persistently violated the requirement of Mexican law that 
only 50% of commercial advertising shall be in a foreign language. 

B. XETV has never secured prior approval of the Ministry of 
Communications of Mexico (The Secretary of Communications and 
Public Works) to broadcast in a foreign language, as required by law. 

C. XETV has not followed the Mexican regulation that foreign 
language broadcasts “of general interest" be followed by Spanish 
translations. 

D. XETV has engaged in the "illegal" (according to Mexican regu- 
lation) practice of not inserting a musical number or other non-commercial 
item between two advertisements. 

E. Contrary to Mexican Regulations prohibiting such broadcasting, 
XETV has broadcast speeches and advertisements by or on behalf of 
American political candidates, and has broadcast a Christopher program, 
in violation of a regulation prohibiting religious broadcasts. 

F. XETV violates a Mexican regulation requiring the call letters 
and location of a station to be broadcast in Spanish at intervals of no less 
than 30 minutes. 


1098 G. XETV violates Article [IX of the Federal Labor Law which 


provides, in part, that '...in all enterprises of whatever nature, the 
employer may not engage the services of less than 90% of Mexican 
workers." 

H. A Mexican regulation provides that announcers of radio stations 


must be Mexican nationals and hold aptitude certificates issued by the 
Ministry of Communications after tests; however, KETV's four regular 
announcers are not Mexican nationals and do not hold certificates. 
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36. There is no evidence in this record that the regulations 
introduced by protestants are the complete and governing provisions 
applicable to Mexican television stations. It appears, however, that 
there is no serious dispute as to certain matters affecting the operation 
of Mexican citizens by birth or to Mexican corporation. Unless 
temporarily waived in the case of technicians, 90% of the employees 
(not including managing employees) are to be Mexican. Announcers are 
to be Mexican and must hold aptitude certificates after tests. An 
inspection service is provided for, and it is the duty of inspectors to see 
thatthe law and regulations are complied with and to submit reports on 
irregularities in operation. Commercial advertisements may not be 
more than two minutes long, and 'between two announcements, at least 
a musical number or a number of any other kind which does not represent 
commercial advertising, shall be included.' "Matters that in an openly 
or in a veiled manner, are of political or religious nature" are not to be 
broadcast. The "daily program shall include a minimum of 25% of 
typical Mexican music." 

37. Whether the regulation respecting political broadcasting must 
be construed as one of general Mexican applicability, not intended to 
apply to United States political speakers having nothing to do with Mexican 
politics, need not be determined since neither substantial violation there- 
of nor governmental action with respect to the asserted violations is 
shown on the record. Whether Mexican officials have construed the 
Christopher program as religious is not in the record. The record 
reveals that Radio y Television, S. A., the licensee of XETV has 33 
employees, 4 of whom are Americans; Bay City has 17 employees, 16 
of whom are Americans. KFMB-TV's position (as heretofore stated) is 
that there is no separate identity in each corporation even though the 
former is a Mexican corporation whose employees work in Mexico, and 


the latter is an American corporation whose employees reside and 

work in the United States. We have already found contrary to KFMB-TV's 
view on this matter. (Cf. paragraphs 5 and 6, Supra.) It would appear 
that Radio y Television, S. A. employs 88% Mexican nationals at XETV. 
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By lumping together the employees of Radigy Television, S. A. and the 
employees of Bay City under the characterization of 'XETV employees," 
protestants seek a finding that "XETV employs 50 persons....only 30 of 


A whom, or 60%, are persons of Mexican nationality." Such a finding 
. would not be factually or legally correct. 
° 38. Protestants argue that XETV is already a non-interconnected 


"affiliate" of ABC by virtue of the fact that, since April 5, 1956, ABC 
has been delivering films and kinescopes to XETV, and has agreed to 
non-interconnected option hours. Thus, ABC and XETV are now "by- 


passing the Commission."’ Neither the record nor KFMB-TV'Ss proposed 


. findings and brief reveal what, if any, rule or statute, American or 
~ Mexican, related to any issue in this case, is being violated by ABC's 
1099 supplying films and kinescopes to XETV, unless it be the previously- 


mentioned Mexican regulation as to Spanish language broadcasting. KFMB- 
TV argues that section 325 of the Act is being violated, but there is no 
issue in the proceeding questioning a possible violation of Section 325. 

We saw no reason to add such an issue originally and the record in this 
case would not support a contention that such an issue should have been 

- designated in the hearing order. 

39. To protestants, however, apparently the most important aspect 
of XETV's operations is its percentage of Spanish-language programming 
(see paragraphs 27 and 28, supra), as to which, they contend, it has run 
afoul of Mexican law. Even if the decision were permitted to turn on 
alleged violation of foreign law by a foreign station, the precise nature 
of the obligations of a Mexican station in this regard was not established 
in the record, which, indeed, remains in considerable uncertainty on 
- the subject. In an apparent attempt to elicit an authoritative interpretation 
. of Mexican regulations on Spanish-language programming, one Juan M. 
Steta (further unidentified) in a communication addressed to the Ministry 
of Communications and Public Works, propounded six questions which 


were answered by the Director General. The response, however, for 


the most part deals with "continuous rebroadcasting" of United States 
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programs by a Mexican station--something which it is not shown that 
XETV proposes. Counsel for KFMB-TV assets that "continuous . 
rebroadcast" must be understood to mean "in cumulative periods of 

time and publicity"--whatever the meaning of that phrase itself may be. 
ABC contends with justification that the extent of the limitations imposed 
upon Mexican stations in respect of foreign-language programming is 

not clear from the answers. We are in accord with ABC's position that 
the limited information provided by response to these questions will not 
permit determination of the scope and reach of the law of Mexico on this 
question. Thus, it is first stated by the Director General that stations 
along the northern border of Mexico may, because their financial 

support is dependent upon both Mexico and the United States, "rebroadcast 
pragrams developed abroad with the previous authorization of the Ministry 
of Communications and Public Works."" Next, it is asserted that the 
“activity of these stations cannot be continuous for any reason whatever, 
inasmuch as this would affect the national integrity.'' Later, the 

Director General states that the time limit of broadcasts short of 
continuous is “within the discretion of the State through the Ministry of 
Communications and Public Works," but it is not clear whether that 
discretion will not be exercised to authorize foreign-language broadcasts 
of greater length "than 50% of the time devoted to commercial adver- 
tisements in Spanish." 

40. An opinion (offered by ABC) of Jose Luis Fernandez, a Mexican 
attorney specializing for the last 20 years in Mexican radio and television 
law, states that any station applying for authorization to the Secretariat 
of Communications and Public Works has been "granted this permission, 
without limitation to time and without any obligation to make a translation 
into Spanish of said programs nor the commercial announcements that 
are transmitted, with the sole obligation of paying to the Mexican 
Government 2% of the amount received for these commercials and 
programs.'' Further,he assets that because of the provisions of the 


1100 Mexican Constitution any regulations requiring the "exclusive use 
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of the Spanish language in radio and television transmissions” is not 
binding; and that therefore "the Secretariat of Communications concedes 
such permission for permanent transmission in English or in any other 
- language, but in addition, if it did not do so, the interested party could 
> obtain a habeas corpus before the Federal Tribunals of violation of the 
individual guaranties established in the Constitution and which are 
respected in all cases in order to effect transmissions in the language 
which is most convenient to said party." It is not clear from this 
opinion whether application for permission, though its grant is 
apparently a mere formality, is necessary to the assertion of a 
constitutional privilege (it does not appear from this record that XETV 
~ ever applied for permission or paid any 2% impost), or whether a> 
station can without making application broadcast at least a portion of its 
schedule in a foreign language, and then, when it is called to account, 
sue out a "habeas corpus" and pay 2% into the Treasury. 

41. Protestants challenge the above opinion of XETV's Mexican 
attorney on the following grounds: (1) the Mexican attorney has offered 
no citations of case or statutory authority, (2) the opinion ignores the 
regulation that requires that prior consent for foreign language broadcasts 
shall be conditioned upon the broadcast of a Spanish translation, and (3) 
the Assistant General Director, Mexican General Bureau of Telecommunica- 
tions, Radio Broadcasting Department, Ministry of Communications and 
Public Works did, in the form of a letter of July 2, 1955, release inter- 
pretations of Mexican telecommunications statutes reaffirming the 
validity of a regulation which provides that matters broadcast in Spanish 
may be "made into" any foreign language with the understanding that if 
they are matters "different from strictly commercial ones, " the prior 
approval of the Ministry of Communications and Public Works shall 
be required, and the time used for the translation must be no more than 


50% of the time devoted to commercial advertisement in Spanish. 
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42. Protestants urge (in an exception) that the Mexican Embassy's 
position relates to previous attempts of XETV to broadcast or rebroadcast 
other programs in 1953 originating in NBC and DuMont studios and does 
not constitute approval of ABC's and XETV's "alliance" now under 
discussion. We think protestants' position is a highly technical one in 
light of the fact that Stipulation 7, Attachment "C" contains a letter, dated 
January 27, 1956 from the Secretary of Foreign Affairs of Mexico to Radio 
y Television, S. A. historically outlining the Mexican Government's 
attitude of approval of XETV's previous requests and the prevailing 
favorable attitude of the Mexican Government. The affiliation contract 
was thereafter entered into on February 6, 1956 and on March 19, 1956, 
the Director General of the Mexican Ministry of Communications and 
Public Works requested, within 60 days, a Spanish translation of the 
contract (which, apparently, had been filed in English) from Radio y 
Television, S. A. and added "Once the mentioned document is submitted, 
subject to study, there will be forwarded the corresponding approval." 
ABC replies to the protestants thus: "In this exception KFMB-TV's real 

1101 complaint is not with the Examiner but with the Mexican Embassy. 
Although the letter in question did not relate to the subject application, 
it is none-the-less a clear statement of Mexican policy with respect to 
the broadcasting by Mexican stations of programs originating in the 
United States. To the extent that the views of the Mexican Government 
are material here, it is the Embassy which is the proper spokesman 
thereof. Its statements are of controlling weight."" We note that the 
application in question was filed on February 21, 1955, eleven months 
prior to the letter from the Secretary of Foreign Affairs to Radio y 
Television, S. A and 13 months prior to the letter from the Director 
General of the Ministry of Communications and Public Works. 
Presumably, the Mexican Embassy was aware of the XETV-ABC agreement. 

43. There is nothing in the record which indicates that XETV's 
operations, though for a large part in English, have met with the disap- 
proval of Mexican authorities. Inspectors of the Mexican Ministry of 
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Communications have inspected the station, so it may be assumed that 
the Ministry is advised of its operations. In addition, Mr. Kaufman is 
under instructions to consult, and has followed the practice of consulting, 
with Mexican attorneys whenever matters concerning Mexican law, 
statutes or regulations arise. Moreover, the Mexican Embassy in 
Washington has (with the approval of the Secretary of Foreign Affairs) 
endorsed the proposals of XETV to broadcast programs originating in 

the United States. 

44. Before entering into a contract of affiliation with a radio or 
television station, ABC makes an investigation of the character, and the 
legal, technical, financial and other qualifications of the prospective 

" affiliate. In the case of XETV, ABC's investigation was more extensive 
than the investigation it made of the ownership of KFMB-TV and KFSD-TV. 
The record shows that ABC is acquainted with the reputation of Don 
Emilio Azcarraga in the Mexican broadcasting and television industry. 
During the period of about a year between the filing of ABC's application 
for permission to transmit programs to XETV and the making of the 
affiliation agreement, officials and representatives of ABC became 

oo acquainted with the present operation of XETV, its proposed method of 
operation as an ABC affiliate, and with both the controlling stockholder 
(Mr. Azcarraga) and the general manager of the station, and satisfied 

themselves that XETV would be a desirable affiliate 13/ 

45. ABC will take such steps as are necessary and appropriate 
to enable it to keep currently and fully informed on the operations of 
XETV as an ABC affiliate, including the overall commercial, programming 


uk / ER En 


— As indicated, when the application was filed in February 1955, 
Mr. Rivera was a 50% stockholder, but there is no contention that 
ABC was interested in his qualifications. It does not appear, however, 
that Mr. Rivera is now a dominant or controlling figure in XETV's 
operations, so the fact that ABC does not aver that it investigated 

his qualifications is not significant. 





and advertising practices of the station. If XETV were to fail to adhere 
to the overall standards of broadcasting with which ABC complies in the 
operation of its network and owned-and-operated stations, ABC will 
"forthwith" exercise its cancellation privileges in the affiliation contract. 
As a practical matter, in ABC's opinion, United States advertisers would 
not buy time on XETV unless it complied with United States broadcasting 
standards. 

1102 46. From the fact that Rivera reduced his stock in XETV from 50% 
to 12% after Wrather-Alvarez filed its protest, KFMB-TV wishes the 
Commission to find that the lessening of interest was for the purpose of 
mitigating an adverse conclusion re what KFMB-TV calls XEAC's 
"utterly reprehensible" programming (Rivera is the owner of XEAC. Cf. 
issue (j), supra). We reject KFMB-TV's proposition as purely conjectural, 
there being no evidence to support such a finding. 

47. United States-Mexico Agreement on Television Channel 
Assignments Along United States-Mexico Border. The scope of the 
above-specified agreement relates to the assignment and use of twelve 
television channels along the border of the United States and Mexico. 

The agreement provides that the respective governments shall notify 

each other within 30 days of the grant of an authorization for a television 
station within the scope of the agreement, and that the countries will 
exchange information and cooperate with each other for the purpose of 
minimizing interference and obtaining maximum efficiency in the use of 
television channels. The remainder of the agreement relates to the 
assignment of particular channels to specific communities in the United 
States or Mexico, and to technical matters such as the power of television 
stations, offset of video carrier frequency and offset carrier designators. 
Nowhere does the agreement refer to programming, advertising practices, 
or any other matters relating to internal operation. 

48. In addition to the exceptions to the Examiner's findings 
(characterized hereinbefore for the most part as "protestants" exceptions) 
KFSD-TV has filed an instrument entitled a "Statement."' KFSD-TV's 
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thesis is that ABC has adequate outlets in San Diego through KFMB-TV 
and KFSD-TV. (Issue (n), supra, is "To determine the extent to which 
ABC network programs can be available to the public in the San Diego 
area without the grant of the application herein.) KFSD-TV also 
contends that the grant of the instant application will necessarily 
further reduce the opportunity for a free interchange of programs 
between the United States and Mexico. KFSD-TV's position is premised 
upon ABC retaining the non-interconnected "affiliation" with ABC (which 
would account for slightly more than 50% of ABC's total programming) 
and permitting KFSD-TV and KFMB-TV to broadcast the live ABC 
programs to the San Diego public. KFSD-TV relies upon Stipulation 
No. 4, paragraph 13 to buttress this contention. Stipulation No. 4, 
paragraph 13 recites that 40-50% of ABC's program fare available to 
San Diego is interconnected and could be delivered to San Diego only if 
the present application is granted. This stipulation nowhere states that 
this interconnected service "could be cleared over the present facilities 
of KFMB-TV and KFSD-TV" as now contended by KFSD-TV. While it 
may be possible that KFMB-TV and KFSD-TV jointly could, if they 
desired, take on the 40-50% interconnected fare of ABC, there is no 
record evidence that they would do so in preference to NBC and CBS 
offerings. KFMB-TV and ABC have an affiliation agreement whereby 
KFMB-TV has first call on ABC's programs. KFSD-TV states that 
this is unduly restrictive of KFSD-TV's opportunity to carry the ABC 
shows and that this agreement has the final effect of limiting the number 
of ABC programs to the area. KFSD-TV does not set out its reasoning 
here but presumably KFSD-TV is implying that the KFMB-TV-ABC 
agreement forecloses KFSD-TV from long-range planning for a season's 

1103 programming of ABC shows because KFSD-TV cannot know in 
advance what shows will be taken or rejected by KFMB-TV. KFSD-TV's 
position is that ABC should not give KFMB-TV "first call" on ABC 
programs. KFSD-TV states that, absent the "first call" arrangement, 
"If at some future time ABC can establish that the facilities now 


available in San Diego are insufficient to clear its network programs 
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for broadcasting then its application can be renewed. " T[rrespective of 
the "first call'' proviso of ABC's contract with KFMB-TV, record 
evidence shows that the past history of KFMB-TV's and KFSD-TV's 
desire (or lack of it) to take ABC's interconnected fare in preference 


over the programs of NBC and CBS will not support KFSD-TV's proposal > 
that ABC should wait out future clearances in San Diego. 
CONCLUSIONS ‘ 


1. The protest in this case is directed toward the Commission's 
authorizing ABC without hearing, pursuant to Section 325 (b) of the 
Communications Act, 14/ to transmit or deliver its network programs 
to station XETV. The effect of this authority is to enable XETV, as an 
affiliate of ABC, to broadcast ABC network programs simultaneously 
with their broadcast from points of origination. 


14/ Section 325 (b) reads: '"(b) No person shall be permitted to locate, 


use, or maintain a radio broadcast studio or other place or apparatus 

from which or whereby sound waves are converted into electrical 

energy, or mechanical or physical reproduction of sound waves 

produced, and caused to be transmitted or delivered to a radio station 

in a foreign country for the purpose of being broadcast from any radio 
station there having a power output of sufficient intensity and/or being 

so located geographically that its emissions may be reached consistently 
in the United States, without first obtaining a permit from the Commission 
upon proper application therefor." 


Section 325 (c) reads: "(c) Such application shall contain such 
information as the Commission may by regulation prescribe, and the 
granting or refusal thereof shall be subject to the requirements of 
Section 309 hereof with respect to applications for station licenses or 
renewal or modification thereof, and the license or permission so 
granted shall be revocable for false statements in the application so 
required or when the Commission, after hearings, shall find its 
continuation no longer in the public interest." 





1104 3.606 of the Commission's Rules) and "the treaty” with the 
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2. The issues in the proceedings, as framed by the protestants, 
are designed to permit inquiry into the propriety of the advertising and 
programming practices of a station franchised under the laws of the 
Republic of Mexico. They also look to inquiry into the compliance of 
XETV's programming practices with the laws, statutes and regulations 
of the Government of Mexico; whether XETV practices deception to 
convince the American public that it is a San Diego station, rather than 
a Mexican station; whether a grant of the subject application of ABC 
would be inconsistent with the Table of Television Assignments (Section 


Government of Mexico, assigning Channel 6 (on which XETV operates) 
to Mexico; whether a grant of the subject application would be 
inconsistent with the "spirit and intent" of Section 310 (a) of the 





Communications Act, as amended, proscribing ownership of United 
States broadcasting stations by non-citizens, by encouraging station 
XETV to operate as a San Diego station; and whether the proposed 
arrangements between XETV and applicant ABC are part of a concerted 
plan to circumvent the treaty between the United States and Mexico 
assigning Channel 6 to Mexico. Essentially, the protestants are asking 
the Commission to set aside the authority given ABC since, despite 

the fact that XETV is located in Mexico, it would enable that station to 
compete with their stations on the same basis as any other domestic 
station. 

3. Station XETV has been operating in Tijuana for a number of 
years. Tijuana is just across the border from San Diego. For some 
years now XETV has been competing with the protestants’ stations for 
both national and local advertising business in the San Diego area and 
it is obvious that this competition would continue irrespective of ABC's 
desires. In view of the existing situation among the stations involved, 
it becomes clear that the protestants desire to prevent the keener 
competition from XETV which would very likely result from the 
broadcast of ABC programs in the manner contemplated in the subject 
application. 





4, Enough has been written in the Findings of Fact to show that 
ABC, faced with a practical inability to secure a full-time affiliate in 
the important San Diego area, and unwilling as an aggressive network 
competitor any longer to be satisfied with its present arrangements has 
gone beyond the borders of the United States for an affiliate. There is 
nothing in Section 325 which calls for Commission authorization for the 
"export" of programs to a foreign station which can be heard in the < 
United States, indicating an intention to prevent competition of foreign 
with domestic stations; indeed, such competition would appear to be . 
inevitable in the exercise of any rights derived under the section. As 
with the Commission's other deliberations under the Communications 
Act, the determining factor under Section 325 (b) is the public interest, 
not the private interest of a grantee interested in protecting its audience 
(though that private interest gives it standing to protest). It is necessary, < 
therefore, to consider the benefits the general public would derive from 
a grant of the subject application. Protestants' stations now have 
primary affiliations, one with CBS and the other with NBC. ABC is 
therefore unable to obtain clearance over protestants’ stations for many 
of its programs. A grant of the application would serve the public 
interest by enabling the San Diego area public to receive multiple choice, 
live network programs in substantially greater degree--from ABC, CBS 
and NBC --placing in improved balance the opportunity of programming 
choice with the public through the stimulation of competition among the 
networks thereby afforded. Absent an operating or authorized third 
television station in the San Diego area by which such choice would be 
provided the public interest requires that the present grant be sustained. 
Moreover, protestants concede, and we conclude, that a grant will not 
impair their ability to meet their public service obligations. It is not 

1105 material that ABC has a primary affiliate in Los Angeles. The 
Commission's Table of Assignments, pursuant to Section 307 (b) of the 
Communications Act, has provided separate channels for the cities of 
San Diego and Los Angeles. 
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9. Station XETV is under the direct jurisdiction of the Republic of 
Mexico and has been in operation for a number of years. It continues to 
be an enfranchised station authorized to engage in broadcasting. On any 
question as to whether XETV violates the laws of Mexico or the policies 
of its regulatory authority governing the operations of broadcast stations, 
it is Mexico and not this Commission which will pass upon it. Should 
Mexico disapprove of the arrangements between XETV and ABC it can 
direct XETV to modify the broadcasts or terminate them, as it deems 
appropriate. But from the standpoint of Section 325 (b) there is no 
reason not to grant an application which will enable both the people of 
Mexico and the United States in the area to receive the programs of a 
third United States network more readily than at present. 

6. The vague contentions of the protestants that a grant of the 
subject application violates the "treaty" with Mexico and the Commission's 
Television Table of Assignments are totally unsound. There is no 
requirement that a Mexican station direct its programming to any particular 
audience, either Mexican or American. Similarly, there is no 
requirement, nor could there be, in Section 3.606 of the Rules as to how a 
foreign station should operatee. Nor is Section 310 (a) of the Communi- 
cations Act concerned with the operation of Foreign stations, which we 
have found XETV to be. 

7. There is no basis for concluding at this time that XETV, licensed 
oy a friendly foreign government, may not compete freely and lawfully 
with stations licensed by the United States across the border for the 
dollars of United States advertisers. Nor do protestants appear to be 
under any restriction from competing with XETV for the business | of Mexican 
advertisers. As competitors these stations may conform their programs 
to the needs and interests of their listeners, regardless of the side of 


the border on which they live. 25/ XETV, while aiming its efforts at 


ES RSS ET 


his statement should not be construed as a ruling upon the 
internal operations of XETV. 
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San Diego, does not hold itself out to be anything that it is not. Though, 
as indicated in footnote 8, Findings of Fact, the exact percentage of 
Mexican on either side of the border with a knowledge of English, or the 
extent of their acquaintance with the language, cannot be established on 
this record, Mr. Kaufman's opinion (Par. 23, Findings of Fact) is 
unchallenged and suffices for a conclusion that a substantial number of 
Mexicans in the area speak and understand English. Even then, if it 
were a matter for consideration by this Commission, it has not been 
shown that XETV's programming in English is improper; and in any 
event, as the record shows, XETV does not ignore its Spanish-speaking 
1106 audience. \Further, it must be remembered that XETV is nota 
party before us in this proceeding; nor is it within our jurisdiction to 
make determinations with respect to the programming of a Mexican 
station. The sole question before us is whether the grant of the 
application of ABC--the only applicant in this proceedings--as proposed 
is in the public interest. Our interest is in making available "to all the 
people of the United States" (Section 1, Communications Act) adequate 


communications, and not in the affairs of stations beyond our borders 


j infri j j idents of this 


country. Nothing in this record suggests that the San Diego area public 
Should he deprived-of-an-opportunity-to view. ABC programs to the 


/ extent proposed bythe affiliation-here requested. 
8. For the reasons set forth in paragraph 4, supra, of these 
Conclusions we conclude that the public interest, convenience, and 
necessity will be served by a grant of the instant application. We are 
\ ' not, of course, unmindful-efthe-pewer-granted this Commission in 
‘._Section 325 (c) of the Act to revoke (after hearing) the permission herein 
granted when_.the public-interest-factors-upon-which we base our_ 


determination are no longer present, or when for other reasons which may 


ee OE 


| at some future time obtain, the-continuation of the permission shall no _ 
longer be in the public interest. 


\ 
\ 
\ 
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Accordingly, IT IS ORDERED, This 17th day of October, 1956, 
that our action of November 23, 1955 granting without hearing the 
subject application of American Broadcasting-Paramount Theatres, Inc., 
for a Permit to Locate, Use or Maintain a Broadcast Studio or Other 


v 


Place or Apparatus in the United States for the Production of Programs 
to be Transmitted or Delivered to Television Station XETV, Tijuana, 
Mexico, IS HEREBY AFFIRMED. IT I FURTHER ORDERED, That 
our action of January 18, 1956, in postponing the effective date of the 
said grant of November 23, 1955 IS HEREBY TERMINATED; and that 
the said grant of November 23, 1955 IS HEREBY MADE EFFECTIVE 
IMMEDIATELY. 


FEDERAL COMMUNICATIONS COMMBSION 


/s/ Mary Jane Morris 
MARY JANE MORRIS 
Secretary 


Released: October 22, 1956 


1107 PETITION FOR RECONSIDERATION 


Comes now AMERICAN BROADCASTING-PARAMOUNT THEATRES, 

o- INC., by its attorneys, and, as a party in the above-entitled proceeding, 
respectfully requests, pursuant to Section 405 of the Communications 
Act of 1934, as amended, that the Commission reconsider and supplement 
its Decision adopted October 17 and released October 22, 1956, in the 
following respects: 

1. ABC is in complete agreement with the ultimate result reached 
in the Commission's Decision. It believes, however, that paragraph 38 
» of the Findings should be supplemented. In that paragraph the Com- 


mission discusses protestants’ contention that ABC violated Section 325 





of the Communications Act by supplying XETV with films and kinoscope 
recordings of ABC programs without specific authority therefor from 
the Commission. This is disposed of on the ground that there was no 
issue in the proceeding concerning a possible violation of Section 325. 
1108 2. ABC is concerned thatan inference might be drawn from the 
decision as written that the delivery of programs to XETV ona non- 
interconnected basis may have amounted to a violation of Section 325 of 
the Act. Moreover, the recent ruling of the United States Court of 
Appeals for the District of Columbia Circuit in Hall, etal. v. Federal 
Communications Commission, Case No. 13231, 14 RR 2009, that the 
Commission must consider and dispose of any issue affecting the public 
interest which may be raised by the facts of record, notwithstanding that 
the matter in question was not alleged as one of the specific grounds of 
the protest, might be considered as requiring the Commission to dispose 
of the issue ofv iolation of Section 325 upon the merits. 

3. ABC believes that the protestants’ contention is frivolous and 
that the Commission was correct in rejecting it. ABC submits, however, 
that, in addition to the procedural ground relied upon by the Commission, 
the matter could have been readily disposed of on the merits under the 
authority of Baker v. United States, 92 F. 2d 332(C.C.A. 5th, 1937); 
cert. den. 303 U.S. 642 (1938). It is clear that ABC proceeded in 


reliance on the Baker decision and that its action, therefore, neither 


reflects upon its qualification nor provides a basis for a denial of the 
subject application. 

Accordingly, and in order to avoid the possibility of remand upon a 
wholly technical ground in the event of an appeal, it is requested that the 
Decision be revised to dispose of, upon the merits, the question of 

1109 alleged violation of Section 325 of the Act and its bearing on the 
application involved in this proceeding. 
Respectfully submitted, 


AMERICAN BROADCASTING-PARAMOUNT 
THEATRES, INC. 


By /s/ James A. McKenna, Jr. 
By /s/ David S. Stevens 


November 21, 1956 McKenna & Wilkinson 
* * * Its Attorneys 
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[CERTIFICATE OF SERVICE] 


MEMORANDUM OPINION AND ORDER 
By the Commission: 
1. On October 22, 1956 the Commission released its Final 
Decision in the above-entitled matter affirming the original grant to the 





applicant (hereinafter ABC) and terminating the proceeding. On November 
21, 1956 ABC filed a "Petition for Reconsideration" requesting the Com- 
mission to "reconsider or supplement" paragraph 38 of the Final Decision. 
Paragraph 38 follows: 

"38. Protestants argue that XETV is already a non- 

interconnected ‘affiliate’ of ABC by virtue of the fact 

that, since April 5, 1956, ABC has been delivering 

films and kinescopes to XETV, and has agreed to non- 

interconnected option hours. Thus, ABC and XETV are 

now 'by-passing the Commission.' Neither the record 

nor KFMB-TV's proposed findings and brief reveal what, 

if any, rule or statute, American or Mexican, related 

_ to any issue in this case, is being violated by ABC's 

supplying films and kinescopes to XETV, unless it be the 

previously-mentioned Mexican regulation as to Spanish 

language broadcasting. KFMB-TV argues that Section 

325 of the Act is being violated, but there is no issue 

in the proceeding questioning a possible violation of 

Section 325. We saw no reason to add such an issue 

originally and the record in this case would not support 

a contention that such an issue should have been 


designated in the hearing order." 





2. ABC agrees with ow ultimate conclusion in the proceeding, 
but would have us dispose of, on the merits, "the question of alleged 
violation" of Section 325 of the Communications Act and its bearing 

1119 on ABC's instant application.2/ The protestant, Wrather- 
Alvarez Broadcasting Co. (hereinafter KFMB-TV), has taken an appeal 
from our decision to the District of Columbia Court of Appeals. The 
Commission's General Counsel has filed a "Motion to Expedite 
Consideration of Petition for Reconsideration" saying, in part: 

"3. Ata pre-trial conference held on December 20, 

1956, before Chief Judge Edgerton, it was suggested 

by Commission counsel that briefing of the case and 

its consideration on the merits by the Court of Appeals 

be deferred until the Commission has ruled on the 

Petition for Reconsideration. This was opposed by 

counsel for appellant on the grounds that there was 

no stay in effect and it would be impossible to ascertain 

when the Commission would decide ABC's petition. The 

Chief Juwige asked Commission counsel what assurance 

he could give the Court of an early decision on the 

petition. Commission counsel explained to the Court 

the separation of functions problem under the Com- 

munications Act, whereupon the Chief Judge asked 

Commission counsel to request the Commission to rule 

with expedition on the petition since the case should 

not be briefed for the Court when one of the questions 

in the appeal is raised in the Petition for Reconsideration. 

With assurance from Commission counsel that he would 

request the Commission for all feasible expedition in its 

consideration of the petition, the Chief Judge deferred 

further action on the merits at this time." 


1/ The pertinent part of Section 325 follows: 


"(b) No person shall be permitted to locate, use or maintain a 
radio broadcast studio or other place or apparatus from which or 


[Footnote continued in next page ] 
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We are here honoring the Chief Judge's request. 

3. The Commission's Broadcast Bureau supports ABC's petition 
for reconsideration. KFMB-TV has not responded either to ABC's 
petition or the General Counsel's motion. 

a 1120 4. The hearing record in the proceeding was closed by the 
Examiner on March 29, 1956. That record contains evidence of an 

4 intent on the part of ABC to deliver films and kinescopes to XETV on 
a non-interconnected basis after April 4, 1956. On May 2, 1956 
KFMB-TV filed its proposed findings and conclusions in which the 
Examiner was requested to find that ABC had violated Section 325 of the 
Act in that ABC had been delivering films and kinescopes to XETV since 
April 5, 1956 without prior Commission approval. The Examiner's 
Initial Decision made no mention of the matter in the aspect sought by 
KFMB-TV, and our subsequent Final Decision disposed of the matter as 
indicated in the quoted paragraph 38, supra. In a strict, evidentiary 
sense, the Commission has no hearing record to support a finding that 
ABC has, in fact, delivered films and kinescopes as alleged; however, 
ABC by its earlier reply findings and this petition has conceded delivery 

of films and kinescopes from this country to XETV since April 5, 1956, 2/ 

5. In Bakerv. United States, 93 F. 2d 332 (5th Circuit Court of 
Appeals 1937) cert. den. 303 U.S. 642 (1938), the defendant was 
operating a radio station in Mexico which could be heard over a large 


part of the United States. Defendant had offices in Texas where records 


1/{Cont'd. from page 102] 

~ whereby sound waves are converted into electrical energy, or 
mechanical or physical reproduction of sound waves produced, and 
caused to be transmitted or delivered to a radio station in a foreign 
country for the purpose of being broadcast from any radio station there 
having a power output of sufficient intensity and/or being so located 
geographically that its emissions may be reached consistently in the 
United States, without first obtaining a permit from the Commission 
upon proper application therefor." 

2/ We, of course, have no facts as to the kind, number, and specific 
dates of delivery; presumably, they are on a non-interconnected basis 
as per the applicant's announced intention. 


a 
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of talks were made and the records then physically sent into Mexico to 
the radio station and there played and the talks thereon broadcast over 
the station. Defendant had no permit to do this. The Court held that 
this was insufficient to sustain a conviction for violation of Section 325 
(b) of the Communications Act, saying, in part, "The law as written 3 
does not prohibit the recordation of sound waves in the United States 
and sending the record to Mexico to have the sound waves there ¢ 
reproduced and broadcast.'' We therefore believe it clear in the light 
of the Court's holding that ABC reasonably assumed that it could deliver 
its programs to XETV on a non-interconnected basis without prior 
approval from the Commission. 

6. In view of the foregoing, we have decided to supplement our 
Final Decision in a manner responsive to the present pleadings to the 
extent commensurate with the proper boundaries of the whole record 
in this case and appropos the issues which we conceive, in our present 
comprehensive perspective of the matter, to be valid subjects for 
decision herein. 

7. ACCORDINGLY, IT IS ORDERED, This 10th day of January, 
1957, that the Final Decision in this proceeding released October 22, 
1956 BE AND IT HEREBY IS AMENDED in the following particulars: 

1121 To paragraph 38 of the Findings of Fact is added: 

"Nevertheless, in view of the circumstance that ABC, 

the Broadcast Bureau, and KFMB-TV agree in the 

pleadings before us that ABC has delivered films and 

kinescopes to XETV on a non-interconnected basis since 

April 5, 1956 without prior authorization from the 

Commission, appropriate conclusions with respect 

thereto shall appear hereinafter." 

The following language is added to the Conclusions and 


shall be numbered Paragraph 7a: "As noted in paragraph 38, 
supra, ABC, the Broadcast Bureau, and KFMB-TV agree 
that ABC has delivered films and kinescopes to XETV on 
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a non-interconnected basis since April 5, 1956 without 


prior authorization from the Commission. Under the 
circumstances of this case we conclude that this 





practice inno way affects applicant ABC's basis 

qualifications or otherwise requires a conclusion 

that grant of this application would not be in the 

public interest, convenience and necessity." 

8. IT IS FURTHER ORDERED, That, except insofar as the 
"Petition for Reconsideration" of American Broadcasting-Paramount 
Theatres, Inc. is granted by the addition of the above amendments to 
the Final Decision, the said petition BE AND IT HEREBY IS DENIED. 


FEDERAL COMMUNICATIONS COMMBSION 


Mary Jane Morris 
Secretary 


Released: January 11, 1957 
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VOLUME 1 
Tri BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 
February 14, 1956 


In the Matter of: 


AMERICAN BROADCASTING 
COMPANY - 

PARAMOUNT THEATERS, 
INC, 


Docket No. 11613 


— ~~ 


The above-entitled matter came on for prehearing conference, 
pursuant to notice, before HERBERT SHARFMAN, Hearing Examiner 
(The Presiding Officer), in room 1806, Temporary T Building, 
Washington, D. C., at 10 o'clock a. m. 

APPEARANCES: 


JAMES E. MCKENNA, JR., 1735 DeSales Street, N. W. 
Washington, D. C., appearing on behalf of ABC - 
Paramount Theaters, Inc. 


VINCENT B. WELCH, E. STRATFORD SMITH, and 
ROBERT GREEN, 
Welch, Mott & Morgan, 710 - 14th Street, N. W., 
Washington, D. C., on behalf of KFMB-TV, 
Wrather-Alvaney Broadcasting, Inc. , San Diego, 
California. 


JAMES V. RYAN, Lundgren, Lincoln & McDaniel, 
63 Wall Street, New York, N. Y., appearing on 
behalf of KFSD, Inc., San Diego, California 


RICHARD E. ELY, appearing on behalf of the Chief, 
Broadcast Bureau, Federal Communications 
Commission. 


Tr2 PROCEEDINGS 
The Presiding Officer: May we go on the record, gentlemen. This 
is a prehearing conference called in Docket No. 11613, the American 
Broadcasting Company - Paramount Theaters, Inc., and is a protest 
proceeding brought at the instance of KFMB and KFSD. The Commission 
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in its order of January 18, released January 23, 1956, stated the issues 
in the matter and specifically stated that it was not adopting these issues 
and that the burden of proof as to each of the issues which it designated 
was on the protestants. 

The transcript will incorporate by reference the order of the 
Chief Hearing Examiner, dated January 20, 1956, designating me to 
preside in this matter. 

May we have the appearances, gentlemen, for the protestant 
KFMB-TV. 

MR. WELCH: Vincent B. Welch, E. Stratford Smith, and Robert 
Green. 

The Presiding Officer: For the protestant KFSD. 

Mr. Ryan: James V. Ryan; Lundgren, Lincoln & McDaniel. 

The Presiding Officer: And for the American Broadcasting - 
Paramount Theaters, Inc., the applicant. 

Mr. McKenna: James E. McKenna, Jr. 

The Presiding Officer: And for the Chief, Broadcast Bureau, 
Federal Communications Commission. 

Mr. Ely: Richard E. Ely. 

Tr 3 The Presiding Officer: Gentlemen, let's go on then with the 
conference itself. Is there any question regarding the meaning of any of 
the issues in this matter? I suppose that we can discuss that for con- 
siderable time. 

Mr. McKenna: Mr. Examiner, we filed an opposition to the pro- 
test in which we set forth certain expressions of opinion with respect to 
the issues as requested by the protestant, and our position is as defined 
in that opposition. 

The Presiding Officer: Do you want to state in summarization what 
your position is at this time, Mr. McKenna, or would you rather rest 
upon what you said? 

Mr. McKenna: I would rather rest. 

The Presiding Officer: Does counsel for KFMB have any comment 
regarding that? 


ce 
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Mr. Welch: No, sir. 
The Presiding Officer: Mr. Ryan, KFSD? . 
Mr. Ryan: No, sir. 
The Presiding Officer: Off the record. 
(Discussion off the record). 
The Presiding Officer: Back on the record, gentlemen. One 


thing I should like to ask at the present moment. What is the number of - 
hours of ABC programming which KFMB broadcasts during a typical « 
week? I notice that you are a CBS and NEC affiliate. Does ABC have ‘ 


what is called primary affiliates. There are two questions. Does ABC 
have what is called primary affiliates ? 

Tr 4 Mr. McKenna: Mr. Examiner, I am not sure what is meant by the 
expression"primary affiliates."" ABC's objective is to obtain an affilia- 
tion with a station in the market on the basis under which that station 
takes all of the programs that ABC is in a position to offer to it, and to 
the extent that that may be a determination of primary affiliation, ABC 
does have such contracts. 

The Presiding Officer: Well, at least the affiliation arrangement, 
whatever it is, between ABC and KFMB and KFSD, who are the parties 
in this case, does not provide for those stations, that is, the protestants, 
taking all of ABC's programs, but they can pick and choose, apparently, 
among those programs. Is that it? 

Mr. McKenna: That is my understanding of what they do. 

Mr. Welch: Iassume, Mr. Examiner, we will probably all make 
the same error, and that when you say KFMB or KFSD throughout this 
case we all mean KFMB-TV and KFSD-TV, because there are AM 
stations. 

The Presiding Officer: Yes, of course. I mean only the TV 
stations. 

Mr. McKenna: Mr. Examiner, I think one of the things that the 
record should reflect is the existing network arrangements of the 
stations, so that your question can be answered more precisely. 
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Tr 5 The Presiding Officer: The Commission I gather has contem- 


plated that that matter would be taken care of within the issues as they 
were framed, although it didn't frame an issue specifically to consider 
that matter. It said in paragraph 12 of the order: "Finally, we have 
not included the issues specified by the applicant" -- that is regarding 
television arrangements -- "since the testimony sought thereunder may 
be received under issues framed by protestants and is included in the 
order adopted below. " 

Is there any reason why the affiliation arrangements should not 
be put into the record? Counsel for protestants, have you any objection 
to that ? 

Mr. Welch: I don't see the materiality,nor do I see any objection 
to it. It is a matter of record with the Commission. I don't know what 
the Commission meant when they said that. I tried to figure it out when 
I read it. 

The Presiding Officer: Of course, this is the time for us to ex- 
plore what the Commission meant here. One of the things that ABC 
asked is that the hearing order should include issues providing for 
consideration of the contractual arrangements between protestants and 
the television networks. Now, that is what Mr. McKenna, I gather, had 
in mind here in asking that those documents be made a part of the present 
record. 

I feel that in this case I should direct that those contractual 
arrangements be made part of the record. Can that be done expeditiously ? 


Tr 6 Mr. Welch: They can be incorporated by reference, if you want 





to make it as expeditious as possible. 

The Presiding Officer: As long as I know where they are when it 
comes to write the initial decision in this case. I don't want to go 
around scurrying to find out where they are. 

Mr. McKenna: I would have no objection to their being incorpara- 
ted by reference, providing I can see them and have them available to 


examine them with respect -- 








110 

The Presiding Officer: You area party to the contracts, Mr. 
McKenna. 

Mr. McKenna: Not the NBC Television. 

The Presiding Officer: Of course not. You are right. 

Mr. Welch: On behalf of KFMB-TV, the current arrangement 
between KFMB-TV and the Columbia Broadcasting System is on file 
with the Commission, including the most recent amendments. Would it 
be satisfactory for counsel for ABC to examine the Commission files, 
or do you want extra copies made ? 

Mr. McKenna: In response to Mr. Welch's question, I would like 
to have a copy that I could examine. I don't insist upon copies physically 
being made part of the record, but I would like to have one that I could 
examine, and I would like to be able to do it without going to the Com- 
mission's confidential files to request it. 

Mr. Ryan: If it isavailable, I will make one available. 

Tr 7 Mr. Welch: As a matter of convenience to counsel, we would 
supply that, but you asked about the availability, Mr. Examiner. I 
would want to object to the admissibility of the document if it were 
offered. 

The Presiding Officer: The fact that I made a direction here 
doesn't mean that you are precluded from objecting to its receipt into 
the record, Mr. Welch. I think it should be understood. As I gather, 
you feel that the matter is not material? 

Mr. Welch: I feel that the contractual arrangements between ABC 
and KFMB-TV is very well encompassed or could be considered to be 
encompassed within the issues here, but as far as our contractual 
arrangement with another network is concerned, another television 
network, I don't see the materiality under any of the issues, and I don't 
believe that the Commission meant to include that. If they did, I don't 
think they said it very well. I object to the admissibility under the present 
issues. 

Mr. McKenna: May I say that we specifically requested issues on 
that and information with respect to that, and as the Examiner has pointed 
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out, in paragraph 12 they didn't grant us those issues but only because 
they said the information was already encompassed within the issues as 
specified. 


The Presiding Officer: I think the direction can very well include 
the contracts regarding other networks. So it is understood then that 


Tr8 the protestants will furnish for the record in some way, whether by 


Tr 9 


incorporation by reference and copies of it or in any other way that is 
convenient, copies of the affiliation arrangements with ABC, NBC, and 
CBS. | 

Mr. McKenna, did you have any desire about examining those 
documents any length of time before the hearing date, March 19? 


Mr. McKenna: I was going to suggest during the course of this 





conference, Mr. Examiner, that in order to expedite the hearing that 
we be permitted to examine in advance of the hearing all exhibit material 
that would be offered in evidence. 

The Presiding Officer: Yes, Mr. Ryan. 

Mr. Ryan: Did you say we deliver that to you, the affiliation 
agreement ? 

The Presiding Officer: Do you have anything in mind? You 
wouldn't want it to be publicly distributed, is that it, sir? 

Mr. Ryan: I am sure that is probably the position of my clients 
and also of NBC. If it would be furnished to you, I haveno objection to 
that. I am not sure whether we could furnish it to Mr. McKenna. 

The Presiding Officer: If it is furnished to me, it would only be 
because Mr. McKenna has asked to have it to be able to examine it. Is 
there any objection to his coming into my office and examining it then? 
Furnishing it to me is of no consequence. WhatI know is a matter of 
public record. I will have to spread it around, I suppose, if it is 
material, in the initial decision. 

Mr. McKenna: May I interject a moment? At present sitting, I 
believe that the CBS and NBC contracts are relevant to this proceeding, 
if for no other reason than to contrast the type of arrangements that 


these two stations have entered into with other networks as compared to 
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the arrangements they have entered into with ABC. It may very well 
develop that on examining the contracts I will ask that only a very small 
portion of them go into the record. I have no desire to make public 
information that would not be strictly relevant to this record. If Iam 
permitted to examine the contracts, I think we probably can agree upon 
certain portions of them only to go into evidence. 

Mr. Ryan: If Iam directed to produce them, of course I will 
produce them. 


The Presiding Officer: Let me just say this: The Commission 


has in its rules some statement about the confidential nature of some of 
these documents when they are furnished to the Commission in the re- 
porting requirements. The question in my mind is whether in view of 
the fact that -- let us call this litigation; I suppose that in a sense it is 
litigation -- this has arisen, do those confidential attributes carry over 
here, or does the fact that a matter now becomes relevant to the pro- 
ceeding prevent you as the reporting company and as a party in this 
case from raising this question of confidential nature of the documents. 
I have a feeling that the more important aspect of this case if the fact 
that you are now a party, and that Mr. McKenna has asked for a document 
which I feel does at least have an arguable amount of materiality or 
relevance. Therefore, Mr. Ryan, I feel I ought to direct you to produce 
those. 

Mr. Ryan: We reserve our right to object, of course. 

The Presiding Officer: Certainly, sir. 

Mr. Ryan: As soon as possible ? 

The Presiding Officer: We will mention dates later on when we can 
have these exhibits either exchanged or furnished. 

Mr. Welch: Mr. Examiner -- 

The Presiding Officer: Yes, Mr. Welch. 

Mr. Welch: In that statement you just made, are you ruling that 
confidential material filed with the Commission automatically becomes 
available to opposition parties in cases before the Commission ? 





Tr 11 


The Presiding Officer: Of course, Mr. Welch, you have now got 
me on a spot when you say that, because I didn't intend to rule that at 
all. I don't want to say anything that is in a blanket way contrary to the 
general purport of the Commission's rules. However, I think that the 
rules should be construed to apply only to the document which is filed in 
accordance with the rule, and here we are not discussing a document 
filed in accordance with the rule but some other document which exists 
apart from the reporting requirement. There is a contract between you 
folks and the networks. Let me give just an analogy. The internal 
revenue regulations say that the income tax form which is filed with the 
Government shall be confidential and shall not be revealed except under 
certain conditions. That does not provide, however, or it isnot held 
generally, that the income tax form in the hands of the taxpayer is 
necessarily proof against a subpena. So I think the analogy is similar 
in this case, that the contract that you have is not necessarily proof 
from any subpena, let's say, or direction to produce, if that is the way 
we can do it informally. 

Let me just say this: I don't know that I have the power except 
under the subpena power to direct anything to be produced. I only hope 
there could be agreement by counsel here that the matter be produced. 
If not, of course subpena powers are always available. At least, Mr. 
Welch, that is my feeling about the matter. Merely because the 
Commission says in its own hands a document is confidential doesn't 
mean in your hands it is proof against a request for a subpena duces 
tecum. 

Mr. Welch: Are you so ruling, sir? 

The Presiding Officer: Yes. I feel I should rule that, yes. 


Tr 12 Mr. Welch: May I ask if in your opinion the centractual arrange- 


ments between KFMB-TV and the Columbia Broadcasting System are 


encompassed within the issues in this case ? 

The Presiding Officer: I feel that at least Mr. McKenna has stated 
an arguable point for their relevance to those issues when he said that he 
wanted to contrast the arrangements between the CBS and NBC and those 
























































Tr 13 


with ABC. I realize the Commission in paragraph 10 didn't refer 
specifically to the other networks, and it may be that according to your 
general theory of the case the question of arrangements with networks is 
of utterly no consequence because you didn't raise it. Obviously, Mr. 
McKenna raised it in his opposition. 

Mr. McKenna: I think, Mr. Examiner, the Commission has ruled 
on it. We requested these issues, and if the issue had gone in specifi- 
cally they would have clearly made this information relevant. The Com- 
mission didn't grant us the issue, but not granting it said it is unnecessary 
to put them in because they are already in under issues raised by the 
protestants. It is clearly set forth, in our opinion. 

Mr. Welch: I don't agree that is what the Commission said. That 
is a matter of interpretation of language, I agree. 

The Presiding Officer: You are not precluded, as I said, Mr. 


Welch, from raising the question when the documents are offered, if 


they should be, but I don’t think at this moment that Mr. McKenna 
should be estopped from examining them, and a date will be fixed later 
on in this hearing for these matters. 

Mr. Welch: I don't mean to -- 

The Presiding Officer: Go ahead, sir. 

Mr. Welch: -- keep interrupting. I want to make our position 
clear, No. 1, that we don't feel that the contractual arrangements 
between Columbia Broadcasting System and KFMB-TV are relevant to 
the issues in this proceeding. We certainly agree that the contractual 
arrangements with ABC are relevant. I don't think the Commission has 
spelled out the admissibility of KFMB-TV arrangements with the 
Columbia Broadcasting System. Therefore, we object to the production 
of the documents; not, of course, the ABC. 

Mr. Ryan: So far as those objections are applicable to KFSD, I 
agree with Mr. Welch. 

The Presiding Officer: Now, gentlemen, let's consider these 
issues seriatim. The first issue is Issue (a). I suppose the matter 
that immediately strikes us in that issue is the question: What is 
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covered in that case. The issue asks for determination whether XETV 
in fact holds itself out to be a San Diego television station, and so forth. 
How are we going to prove that, by going back to the earliest days of 

XETV's operations? That, of course, would seem to be impracticable. 


Mr. Welch: It is not very impractical, because it just started in. 
1953. 

The Presiding Officer: Even that is a pretty long time, of course. 

Tr 14 Mr. Welch: Two and one-half years, sir? 

The Presiding Officer: Iam just raising the question. I don't 
know, Mr. Welch. Does anybody have any thoughts on that? How is that 
issue to be proved by the protestants here, who have the burden of proof, 
of course. What had you in mind, Mr. Welch? 

Mr. Welch: From the commencement of its operation. 

The Presiding Officer: From the commencement of its operation? 

Mr. Welch: Which I do not say is an unreasonably long period of 
time. It is probably a short period of time. I think it is something like 
two and a half years. I would agree thoroughly with you if the station 
went on the air in 1948, let's say, that we ought to try to narrow it down 
somewhat, but I don't see how we can narrow it down when it just went 
on the air in 1953. This is just the start of 1956. 

The Presiding Officer: Mr. Ely, before I ask Mr. Ryan I want’ 
your view about this. 

Mr. Ely: Perhaps we could take a more recent period and 
establish something which all the parties would be willing to stipulate 
as a typical period for the operation of XETV, and that would preclude 
the necessity of going into the matter since the beginning of operation of 
the station. 

The Presiding Officer: I feel if we go back too far we are going to 
have an awful amount of evidence in this case. 

Mr. Ely: I don't know, but perhaps the operation has been more or 
less standardized since it began. Perhaps Mr. McKenna would be ina 
position to enlighten us on that. 
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Mr. McKenna: No, I don't know about that. I would like to ask 
Mr. Welch what type of evidence he intends to submit on this. Maybe 
we can stipulate and avoid a lot of trouble. 

The Presiding Officer: I suppose if we can get stipulations re- 
garding any of these issues, that is fine. 

Mr. Welch: We haven't been able to find a typical period on 
XETV since the commencement of operation, and our evidence would 
tend to indicate the very many ways in which it held itself out to be a 
San Diego station to serve the San Diego market. 

Mr. McKenna: I would like to ask if the evidence indicates that 
they held themselves out to be a San Diego station more in the past than 
they do at the present, or more in the present than they did in the past. 

Mr. Welch: Much more before the protest was filed than since 
then. 

The Presiding Officer: I notice, by the way, that XETV has a San 
Diego office in the "Television Digest." That may be ex cathedra of my 
knowledge on the point, but I just wanted to mention that. 

Mr. McKenna: Our position is that it is irrelevant and immaterial, 

Tr 16 and that is why I would like to avoid a lot of evidence that I don't 
consider pertinent if we can stipulate in some way. I would also like to 
call attention to the fact that the issue is phrased in the present. 

The Presiding Officer: "Holds itself." 

Mr. McKenna: It doesn't say to determine if it has held itself out. 

Mr. Welch: That would be, I respectfully submit, a ridiculous 
conclusion. Do you mean this second, unless we had the station moni- 
tored in this room? It would be difficult to so rule, wouldn't it? I 
think the Commission means does the station, and if it changed its 
operation for the day commencing the hearing, for example, it would be 
a rather foolish ruling by the Commission that on that day they didn't. 

Mr. McKenna: Well, would it be possible for you to produce 
evidence showing the maximum extent to which it has held itself out to 


be a San Diego station, and do you so stipulate this is the maximum, that 
they are doing somewhat less noWor somewhat different now? I am just 
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anxious to cut down the evidence in some way if we can. 

Mr. Welch: Our intention is to show that there is a consistent 
pattern by XETV to do just what is shown in issue (a), and it is our 
opinion that it is important to this Commission if that is so since they 
went on the air. The Mexican Government represented to this country 
at the time for practical purposes of the division of television channels 

Tr 17 in the area that they had a great need for a Mexican television 
station in Tijuana. We think it is important to the Commission if we are 
able to prove that since the day they went on the air they haven't been a 
Mexican station, and in fact they have been an American station. We 
can't prove that to the Commission by showing what they did this afternoon 
or any particular day. It is the pattern that is important to the Commission, 
and I think the Commission would like to know, as a matter of fact, that 
the Mexican Government hoodwinked us when they were talking about the 
need of a Mexican channel. 

The Presiding Officer: Mr. Ely. 

Mr. Ely: I would assume that Mr. Welch has certain basic facts 
in mind upon which he intends to rely in support of issue (a). Perhaps 
if those facts could be reduced to writing and submitted in the form of a 
stipulation to counsel for the applicant and the other parties, we might 
be all be able to agree upon them. Right now we are attempting to pro- 

y ceed in something of a vacuum. 
The Presiding Officer: That's true. Is it possible for counsel to 
get together here ? 
Mr. Welch: In order to show a pattern, Mr. Examiner, I don't 
a see how you can stipulate facts without stipulating exhibits that we pro- 
pose to offer on this subject. If counsel wants to do that, all right. 
Tr 18 The Presiding Officer: What do you intend to do? Do you intend 
to show the transcript of the program content ? 
Mr. Welch: Yes, sir, that is part of it, and depositions of 
individuals in the area. There will be film, transcripts of recorded 


programs -- the audio. 
The Presiding Officer: You say films. That, of course, raises 


an interesting problem under the Commission's rules. 





Tr 19 


Mr. Welch: I don't mean a motion picture. I mean the equivalent 
of a kinescope. 

Mr. McKenna: Is it your position, Mr. Welch, that they don't 
serve Tijuana or Mexico at all? 

Mr. Welch: Virtually. It has come so close that they operate 
as a very small percentage, in our opinion. I don't think any of it is 
directed to Mexico. 

Mr. McKenna: I, for instance, would be willing to stipulate now 
in terms of the issues that XETV receives the bulk of its revenues from 
the United States sources, period, and I don't think you would have to 
put any evidence in on that. 

The Presiding Officer: That is a starter as a stipulation. When 
you said you would be willing to stipulate, does that mean, Mr. McKenna, 
that you do now stipulate, or is it conditional, your offer of a stipulation? 

Mr. McKenna: I would like to make it conditional until we get a 
little bit farther along on the issue. 

Mr. Ryan: Did you say bulk or all? 

Mr. McKenna: The bulk of its revenue. That is what the issue 
says. I am talking in terms of the issue. 

Mr. Welch: Mr. McKenna, are you referring now just to that 


portion of issue (a), or would that be a total stipulation for all of issue (a)? 


Mr. McKenna: That is one part that I would be willing to stipulate 
on, provided that as we go along further in the issue we may be able to 
reach other stipulations. 

Mr. Welch: I think that would be satisfactory insofar as that 
portion of the issue is concerned. I am sure this may not appear to be 
the case insofar as counsel for ABC is concerned, but if we can arrive 
at such stipulations throughout the course of this we will be happy to. 
But with respect to the majority of this issue, I don't honestly know how 
we can arrive at a stipulation unless you stipulate the whole issue. 

Mr. McKenna: Let me go down another step. Mr. Welch, what 
do you consider to be the San Diego market? In other words, does it 


include Tijuana? 
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Mr. Welch: No. 

Mr. McKenna: It does not? 

Mr. Welch: No, not from my standpoint. 

Mr. McKenna: Not from your standpoint ? 

Mr. Welch: No. We are talking about the American market. 
Mr. McKenna: You are not including any Mexican portion of the 
market ? 

Mr. Welch: Not insofar as they reside in Mexico. 


Mr. McKenna: And does that mean that your station has a policy 


of refusing business from Mexico ? 

Mr. Welch: I would have to ask the station that. I haven't asked 
them that question. 

Mr. McKenna: Do you know if it has listeners in Mexico? 

Mr. Welch: I am sure it does. 

Mr. McKenna: It does? 

Mr. Welch: I think most border stations do. I assume so. 

Mr. McKenna: Would you consider Tijuana any different in its 
relationship to San Diego than Windsor is to Detroit ? 

Mr. Welch: Yes, I think it is quite different. 

Mr. McKenna: The reason I am asking these questions, Mr. 
Examiner, is because to me and to ABC it has always been self-evident 
that XETV serves not only Tijuana but also San Diego. That is the reason 
we want to enter into an affiliation with it. And it has also been self- 
evident that KFMB or KFSD serve not only San Diego but also Tijuana, 
and of course also other communities and cities as close to San Diego 
as Tijuana. We don't consider it at all pertinent to this case that XETV 
does hold itself out to be a San Diego television station. We consider 
that it holds itself out to serve San Diego, and of course Tijuana and 
other portions of Mexico within its service area. Those are just facts 
of life that bulky evidence won't do anything to prove or disprove. 

Tr 21 Mr. Ryan: I think the thing is you have a language difference in 
Mexico, Mr. McKenna. When you broadcast an American movie, how 
many people in Tijuana can understand it? That is the difference. You 








compare it with Windsor and Detroit. Of course, the French-speaking 
population of Canada is at a minimum and it is mostly English. You 
can't say we serve Tijuana. Of course, we broadcast in Tijuana because 
our signal carries there, but the portion of our programming in Spanish 
is infinitesimal. So we don't in fact serve Tijuana, whereas the 

reverse is true of XETV. 

Mr. Welch: Since ABC has stated its position in summary with 
respect to this market, I would like to state our position onit. It is 
perfectly true that if you use the expression "serve" to mean radiating 
a signal, then the fact that Tijuana falls within the Grade B service area 
of KFMB-TV might by engineering standards mean service, but the 
people in Tijuana for the most part speak Spanish. The people in San 
Diego for the most part speak Spanish. KFMB-TV, being a San Diego 
and an American station, programs to the American audience essen- 
tially, almost totally. It makes no attempt toserve the people in Tijuana 
or in Mexico. You would think the reverse would be true of a Mexican 
television station located in Tijuana. It should serve its people, the 
vast majority of whom speak Spanish and a great percentage of whom 
speak only Spanish. But we will show, and it is quite simple to show, 

Tr 22 that just the opposite is true. You would think it was an American 
station located in San Diego. There isn't any apparent attempt to serve 
the Mexican people. Now, from the standpoint of service so construed, 
you get exactly the opposite result than you do when you talk about the 
engineering service. | 

The Presiding Officer: Is there any evidence here that the 
Mexican Government has made any protest regarding the operation of 
XETV ? Can that be shown in any way? I don't know if that is relevant. 

Mr. Welch: I am not certain if it can or cannot. We are exploring 
that at the present moment. 

The Presiding Officer: Mr. Ely, have you any comment? 

Mr. Ely: Perhaps I should direct the question to Mr. McKenna. 
As I understand it, he believes that issue (a) is completely irrelevant 
and immaterial. In view of that, are you going to stipulate the entire 
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issue or not? 

Mr. McKenna: I don't want to stipulate something that may not be 
factually correct, Mr. Ely. I think the facts are -- at least as I know 
them, believing them from what information I have acquired in this pro- 
ceeding -- that XETV does serve San Diego, does have the bulk of its 
programming in the English language. It does have some programming 
in Spanish. I feel that if 100 percent of its programming were in Eng- 
lish, that it would be completely immaterial. Iam reluctant to stipulate, 

Tr 23 however, something that is not the fact, and I think that to stipulate 
issue (a) as presently phrased would not be factual. I think it would be 
factual if we could add certain information to it, namely, that it serves 
not only San Diego but it serves Tijuana as well. 

Mr. Ely: The stipulation could be conditioned on the proposition 
that it was entered into merely for the purposes of this proceeding to 
expedite the matter. It does not disturb me too much that possibly it 
might not necessarily be factual. That could be incorporated in the 
stipulation. I would assume we could stipulate some certain basic facts 
as to the proportion of revenue which is derived in San Diego, and pro- 
bably the portion of the programs which are in English, possibly the 
manner in which XETV makes station identifications, and similar 
material. 

Mr. McKenna: I would certainly go along with that. Now, I 
couldn't go along on a stipulation that XETV is operated to serve the 
San Diego public and advertisers rather than the citizens of Mexico, 
because I do not consider that to be a fact. I think that examination 
would disclose that since the bulk of the revenue is obtainable from 
United States sources and since, as a matter of fact, that is the primary 
source of revenue, naturally the station is operated in large part to 
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serve the San Diego American audience. If it were operated solely in 

the Spanish language, I doubt that the station would be able to obtain 
Tr 24 anywhere near enough revenues to produce even the amount of 

Spanish language programming that is now produced. They are faced 


> with a practical problem. You have to have money to operate the 





122 


station. Money is obtainable in large part from the San Diego market. 
You obtain it from the San Diego market. You serve the San Diego 
market and also serve the Tijuana market. 

The Presiding Officer; Mr. Ely. 

Mr. Ely: Just looking at portions of issue (a), it would seem to me 
that the first part going to whether the station holds itself out to be a San 
Diego television station could be established, in large part at least, by 
the manner in which it makes its station identifications. Now, the 
second portion, dealing with where its revenues are derived, can be 
made a matter of stipulation, which Mr. McKenna has already offered. 
The third portion of it, going to whether in fact the station is operated 
in all major respects to serve San Diego rather than Mexico is a matter 
of conclusion, I think, which has to be derived from basic facts. Now, 
perhaps Mr. Welch can present the basic facts upon which he intends to 
rely, and we may be able to reach a stipulation on it. Mr. McKenna 
feels that perhaps some of the facts may not be strictly accurate. We 
could incorporate that in the stipulation and make it evident it is merely 
for the purposes of this proceeding. 

Mr. Welch: I think Iam very happy to spend as much time as we 

Tr 25 would like to spend or anybody wants to spend trying to arrive at a 
stipulation on issue (a), but when we get all through and the smoke clears 
away we are going to find we disagree on a pretty basic fact. We contend, 
and we believe we can show, that XETV makes virtually no attempt to 
serve the Mexican people or Tijuana or the Tijuana market; that it 
directs all of its efforts, attention, advertising, programming, and so 
forth, to the Americans in the San Diego market. Therefore, it is our 
intention to show that this station is not serving the needs of the Mexican 
people but is trying to be a San Diego American station. Now, if counsel 
for ABC will stipulate that, we are very pleased, but I don't think he is 
going to, and I don't think we are going to arrive at a stipulation on it. 
We say one thing; he says another thing. I don't say he is not entitled 


to say that. I say we are not probably going to agree on this. 
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Mr. McKenna: I would stipulate it holds itself out to be a San 
Diego station. I wouldn't stipulate, however, that it does not serve 
the citizens of Mexico. 

Mr. Ely: I think that in view of that stipulation, there is really 
not much purpose in discussing the issue any further, because it 
seems to me at the best the last portion of the issue is then nothing 
but a conclusion which may or may not be drawn from the first two 
portions. 

Mr. Welch: I don't agree with counsel for the Commission on 

Tr 26 that. 

The Presiding Officer: Apparently Mr. Welch feels there is 
more factually that he could offer than is included within the stipula- 
tions here. 

Mr. Welch: May I point out what has been suggested so far: 
the way the station identifies itself; where it gets the bulk of its 
revenue. That doesn't lead to the conclusion that the station is 
operated in all major respects to serve the San Diego public and 
advertisers rather than the citizens of Mexico by any means. 

Mr. Ely: What are the basic facts? 

Mr. Welch: I wish it did, but I don't think it does. 

Mr. Ely: What other basic facts would you desire to offer to 
establish the remainder of the issue ? 

Mr. Welch: The programming of the station -- the essential 
purpose of being on the air. 

Mr. Ely: I am a little lost when you say the programming. The 
programming in what respect? Whether it is in the English language, 
or what? 

Mr. Welch: Just as the Commission looks at program logs and 
program log analysis, percentage breakdowns, types of programs, 
advertising, length of spot announcements, content of spot announce- 
ments, whether they broadcast lotteries, horse racing, and so forth, 
and then they come to the conclusion whether the station is operated 
in the public interest as a station in the city of Xville. All of those 
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Tr 27 are factors which the Commission weighs and comes to a con- 
clusion. They don't just say, "What does your announcements say, and 
where do you get your revenue? That is enough. We will find it is in 
the public interest. It is serving Xville."' I don't have to tell anybody 
in this room what is meant by meeting the needs of an area. We have 
all had too many cases on that. 

Mr. McKenna: What do you intend to show in programming? May- 
be we can get a stipulation on that? 

Mr. Welch: That the station is designed and operated to serve 
the American citizens in San Diego and the surrounding area and is 
not designed to serve the needs of the Mexican people. 

Mr. McKenna: What type of evidence would you submit? Would 
it be weekly logs, or what? 

Mr. Welch: Yes, and analysis, showing the type of programming, 
the percentage that isn't in Mexican; for example, if the station spends 
only 10 percent of its time broadcasting in the Spanish language, then 
the people in Mexico who speak only Spanish aren't going to get any- 
thing out of it insofar as 90 percent of the programming is concerned. 

Mr. McKenna: They could see the pictures. 

The Presiding Officer: I am concerned with the fact that you want 
to go back to '53. You say that isn't a long period. Mr. Ryan. 

Tr 28 Mr. Ryan: Mr. Examiner, you have to remember that this ap- 
plication was filed, I believe, in February of '55. It was obviously 
being discussed prior to February '55 by the parties here. So, in other 
words, what you are going to have is from '53 to '55, and all of a sudden 
you have a fairly short cleavage in advertising where they figured, 
well, maybe they better pull in their horns a bit. We are not going 
to take a day-by-day proposition, but I think you have to show over a 
period of time, and I think it is important also to see what I think 
will develop -- the obvious change in the form of advertising. 

The Presiding Officer: Mr. McKenna. 

Mr. McKenna: I was wondering what the change in the form of 





advertising was that you intend to develop.? 
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Mr. Ryan: I said what I think will develop in the form. I have 
seen prior throwaways and advertising brochures where they have state- 
ments, "We cover San Diego like the sun." I believe it is something 
like that. And lately I haven't found any brochures like that. I haven't 
seen any. I don't say they are not in existence, but I haven't seen any. 

Mr. Ely: We have a stipulation offered on the first two portions 
of that issue, and perhaps if Mr. Welch will comment on the basic 
facts and material which he desires to offer in further proof of the 
issue, we can stipulate on it. 

The Presiding Officer: I have been trying to get exactly what was 

Tr 29 going to be offered and the period during which it is going to be 
offered. Of course, as to the period, we learn it is from the beginning 
of the station's operations. Now, Mr. Welch, do you intend to do so 
day by day or is there any limitation to the amount of evidence that 
you are going to produce? 

Mr. Welch: Even if you permitted me to, I wouldn't want to go 
back since 1953, but you can show periods of time. For example, we 
have monitored the station at different periods of time since '53. We 
propose to introduce that as evidence to show not only did they do it in 
‘93, but they did it in '54 and '55. Now you see them pulling off a 
little, as Mr. Ryan has pointed out. But the important thing to us -- 
and this thing in our opinion should be in the right setting -- is that 
the Mexican Government sat down with the United States Government 
and discussed its need for a television station. They finally came out 
with a treaty in 1951, whereby after great pleadings by the Mexican 
Government they ended up with two VHF channels and the United States 
Government did on the side of the border, allegedly based on need. 

We want to show that since that treaty, since the moment that station 
went on the air, there either isn't that need and the United States 
Government has been fooled, or they are not meeting the needs. One 
or the other is correct. We can't show that by showing what happened 
one week in '55, for example. We have to show it since the station 











Tr 30 wenton the air. There has been no effort to program the needs of the 
Mexican people. Maybe this will leave the United States Government 
asking Mexico to give up the channel, but one or the other is apparently 





so. 

Mr. McKenna: Just what do you intend to offer? 

The Presiding Officer: How many weeks? 

Mr. Welch: We intend to offer the monitored weeks. We would 
also like to have it from the station other weeks; for example, take 
composite weeks and specify to the Commission which could be fair 
across the board. We didn't pick those dates out and we certainly 
didn't monitor them in advance, because we didn't know what they were. 
The Commission stipulated them. 

The Presiding Officer: Do we have anything about the composite 
weeks for those several weeks? We can limit it to the composite weeks. 
That could be something accomplished here. 

Mr. Welch: WhatI am suggesting, Mr Examiner -- let's take 
both sides of the coin. We monitor the station at three different times. 
We want to show that. That is what we have affirmatively done. I 
don't know whether that is typical of the operation. If there isn't 
anything else, then I suppose the Examiner would have to conclude 
that it is if it is spread over a period of time. I am suggesting on 
the other side of the coin that in fairness to XETV perhaps the composite 
weeks selected retroactively by the Commission would be fair dates 
for XETV to show by way of how it does operate, which would certainly 


ELiSt restrict itself not to every day but, say, six weeks total period 


of time. 

Mr. McKenna: My position is I would like to see you produce 
your evidence, and we will determine whether we should put in com- 
posite week material. I would like to have at this stage a determination 


reached as to how many monitored periods are to be submitted in evi- / 
dence. 
The Presiding Officer: What do you have at your command cur- ‘ 


rently, Mr. Welch? — 
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Mr. Walsh: Mr. Examiner, I can well appreciate Mr. McKenna's 
recent statement when he says when he sees what we have he will decide 
whether a composite week is as good or worse. We want an agreement 
if we are going to produce evidence on the period of time that will be 
agreed toin advance, and we will get them. Why should we come up and 
Say -- 

The Presiding Officer: He hasn't asked you necessarily to produce 
your evidence. He has merely asked you to tell what periods you are 
going to produce evidence for. You said that you have monitorings. 
Now, how many weeks of monitoring do you have over this three-year 
period or so? 

Mr. Welch: Three weeks. 

The Presiding Officer: All right, that is something accomplished 
here. 

Mr. McKenna: Let me say that I think one thing should be clear. 

Tr 32 This is not a comparative hearing or anything like that. This is 
a protest hearing, in which the burden is on KFMB-TV and KFSD-TV. 
We don't know whether we can produce any evidence. We certainly 
won't know until we see what they have produced whether we will submit 
anything in rebuttal. But I do think that the purpose of this prehearing 
conference is to see if we can't get together on these issues and reach 
stipulations and expedite the hearing. I think one thing we could determine 
at this stage is at least the outside limits of proof that would be offered 
by the protestants. 

The Presiding Officer: Yes, I think we could accomplish some- 
thing if we did that. Mr. Welch, can you state definitely now what 
those weeks are, so that we will have the weeks for which you have 
monitored XETV, and that you will then produce evidence ? 

Mr. Welch: I can, but I will not unless I am ordered to. 

The Presiding Officer: I think I should direct you to do that, 

Mr. Welch. I think Mr. McKenna is justified in asking you to state 
a period, and I am justified on my own motion merely from the standpoint 


ccna 





128 


of limiting the amount of proof in this case within practicable limits. 
Mr. Welch: Before you so rule, Mr. Examiner, I want to state 
our position so that you are clear what you are ruling on. 
The Presiding Officer: Yes. 
Mr. Welch: As I understand it, what is being requested of me 
Tr 33 is that I name the specific dates on which we monitored XETV, 
the three-week period. Then Mr. McKenna will take a look at that. 
He has his logs. He knows what he did during that week, and if he 
thinks that is a pretty good operation we stop there. If it im't a good 
operation, then he will come up with some better weeks, weeks of his 
own choosing. If he doesn't like the composite weeks, he will produce 
some other weeks, he says, by way of rebuttal. 
We would propose, Mr. Examiner -- and I think it is our right 
to do so, and I am sure we will attempt to do this regardless of how 
you rule -- we propose to force the production of evidence, since 
the burden of proof is on us, by means of subpenas, subpenas duces 
tecum, and depositions, the production of evidence with respect to the 
programming and operation of this station. We have the burden of proof 
in this case, and I think we have the right to determine how to present 
our case. I am not saying that the Examiner doesn't have a right 
with respect to trying to narrow down the issues and the presentation 
of evidence, but I don't think the Examiner has the right -- and I say 
this respectfully -- to tell the protestants how to present the case 
insofar as order of evidence is concerned and to give advance informa- 
tion to the applicant with respect to exactly what they are going to show. 
We have the right to find out from them first what they do and to show 
by way of rebuttal, that is, the monitored weeks, that those are all 
Tr 34 misrepresentations. 
The Presiding Officer: What about that, Mr. McKenna? There 
is a danger that Mr. Welch will be putting himself in an unfair position 
here. 





Mr. McKenna: Mr. Examiner, ABC is not XETV. There is nothing 
you can subpena from us. That is No. 1. No. 2, this is the protestant. ~ 
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It is his burden. Now he wants to come in and try to get a subpena from 
somebody, and information. Let him go ahead and do it, but I thought 
the purpose of this prehearing conference was to determine what was 
going to be submitted. If he wants to submit something more than 
what he has and intends to pursue ways of trying to get something 
more, let him go ahead and try that. My position on this is that until 
Mr. Welch puts in his evidence under these issues and until I have had 
a chance to evaluate that evidence, I don't intend to do a thing else. 
Mr. Welch: There is nothing wrong with the position taken by 
Mr. McKenna that ABC proposes to do nothing else until we put in our 
evidence, but I am stating that part of our evidence, unless the Exami- 
ner denies us this right, will be subpenas, usbpenas duces tecum, and 
depositions with respect to XETV, and we propose to introduce our 
evidence as we see fit unless we are obviously going at it in some 
stupid fashion that you think is contrary to the Commission procedure. 
The Presiding Officer: If I do say you are limited to producing 
Tr 35 evidence of monitorings of certain weeks, let's say three weeks, 
and Mr. McKenna would then bring in a reply to that evidence by 
showing that the operation of the station during certain other weeks was 
different, or even during those weeks, you wouldn't be prevented from 
asnwering that or from rebutting that. So it seems to me that is the 
time when you can assert that you should be permitted to answer Mr. 
McKenna, and I don't think that by my now stating a period that you are 
being put in any unfair position merely because you are stating the 
period to Mr. McKenna and Mr. McKenna is not in return stating to 


you what period he intends to rely upon. 


going to do this proceeding for anybody to know now which three weeks 
we are talking about? How does that expedite anything except to aid 
ABC ? 

The Presiding Officer: That is one thing in this case, too. I 


i Mr. Welch: May I ask the Examiner what earthly good it is 
: don't mean to aid ABC. I mean to aid to a proper resolution of the 
> 


problem here. 
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Mr. Welch: I distinguish between aiding this proceeding and 
aiding ABC. I don't see how it can possibly aid this proceeding. I 
can see how it clearly aids ABC. 

Mr. McKenna: I don't care what the three weeks are, but I 
do think, Mr. Examiner, that in order to expedite the proceeding 
that this material and evidence should be made available substantially 
in advance of the date set for the taking of the testimony, so that it can 

Tr 36 be examined and so that any delay can be avoided. I think it 
would be helpful to Mr. Welch to name the three weeks solely to get -- 
I am not insisting upon it, but solely to get this proceeding started off 
and know where we are going on it, and also to have a determination 
reached at this stage, which I think is the purpose of the prehearing 
conference, that this would be the extent of the evidence offered or type 
of the evidence offered. 

Mr. Welch: Mr. Examiner, we propose to subpena the operators 
of XETV. At that stage I propose to ask them, "Do you broadcast so 
and so?" 

"Never, no." 

"Do you broadcast so and so?" 

"No, never." 

Then after we find a whole lot of statements, which we propose 
and expect we will find, that so and so isn't done, we propose to offer 
our monitored weeks to show they did so and so. 

The Presiding Officer: This is a protest proceeding, and 
theoretically you were supposed to have a lot of this information in 
your possession before you brought the protest. 

Mr. Welch: There isn't any question but that we do have the 
evidence, but I have yet to hear of a protest where you tell the applicant 
what you are going to prove and let him get ready for all of this before 
you have the right to ask any questions on it. 

Tr 37 The Presiding Officer: You have the burden of proof on it. 





Mr. Welch: I fully recognize and I assume the burden of proof, 
but we demand the right to proceed as we see fit and proceed in an 
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orderly fashion. 

Mr. McKenna: I don't see what earthly purpose would be served 
by putting on a witness, an XETV witness, and asking him, "Do you do 
this ?"" and he says, ''No, '' to accept Mr. Welch's version, and then to 
come in with evidence showing that "No" should have been ''Yes."' The 
important thing to this issue is: What are the facts? And he must 
have the facts available in his possession. It is not important to deter- 
mine whether XETV witnesses whom he may subpena are fully informed 
or partially uninformed on what the operation will be. That has nothing 
to do with these issues or with this hearing. If this evidence under (a) 
is material at all -- and we maintain it is not material -- it is material 
only to establish what the practice of XETV is. And they certainly must 
have evidence as to what the practice is or they would not have requested 
the issue. 

Mr. Welch: There isn't any doubt about that, but we are going 
to attempt to show the character of the operation of XETV so this 
Commission can decide if it wants the major television networks in this 
country to affiliate with such a station. And to require us to come up in 
advance and give information to XETV on what we are going to do and how 

we are going to go about it is contrary to the Commission's wishes. 
It is contrary to any procedures I know under protest hearings, and I 
don't see and haven't heard yet how naming the specific dates is going 
to help anybody in this room except ABC and XETV. 

The Presiding Officer: It will enable them at least to limit the 
proof. I just say in this case that you should or may take any three 
weeks that you want to, Mr. Welch. 

Mr. Welch: Mr. Examiner, I can't go back in 1954 and monitor 
that station now. I can't go back in '55 and monitor. I have monitored 
the three weeks. I can't go back and do it over again. 

The Presiding Officer: But Mr. McKenna says that he is entitled 
to see your evidence in advance here. Under the general procedure that 


applies in Commission hearings, you feel that ordinarily in a comparative 
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case evidence is exchanged. Here Mr. McKenna isn't giving you 
anything, and he wants you to give him something. 

Mr. Welch: We should clearly understand, Mr. Examiner, at 
the outset that this is not a comparative broadcast procedure. The 
Commission's rules on how to conduct a comparative broadcast pro- 
cedure, including for example exchange of evidence, have no earthly 
materiality to this proceeding. It is a protest case, and unless you 
find we are not proceeding expeditiously or in the proper fashion, 
we should be permitted to introduce our evidence as we see fit. 

Tr 39 The Presiding Officer: I understand the written case procedure 
under 1.841 doesn't apply. That is why I called this hearing under 
1.813 only. 

Mr. Welch: I wanted to state our position clearly on the record. 

Mr. McKenna: May I say my only purpose in requesting this 
information in advance is to expedite this proceeding. May I say 
also that this decision by the Commission was adopted on January 18, 
1956, and the parties were given until March 19 before the hearing 
commenced, which is an extraordinarily long period on a protest 
hearing, which is two months. All I am Saying is that I want substantially 
in advance of March 19 to have the evidence made available so that 
we can proceed as expeditiously as possible when this hearing does 
convene on March 19. I don't care what Mr. Welch's evidence is, but 
I just want it available at thatstage so that it can be examined and so we 
don't have any delay in cross-examination, if cross-examination appears 
to be necessary. So that if we have rebuttal testimony to submit we 
will have the minimum amount of delay in getting that rebuttal together. 

Mr. Welch: I am sure Mr. McKenna would love to have it, 
but there is no such procedure in the world. This is a comparative 
broadcast procedure where the Commission has decided there ought 
to be an exchange of evidence, but that is the only place. It doesn't occur 

Tr 40 in any other proceeding before this Commission, and it has 
not occurred in protest cases. 
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The Presiding Officer: There is nothing said under 1.813 that 
you can't provide for the furnishing of exhibits. Is there any such 
provision? 

Mr. Welch: There hasn't been a protest case yet where this 

» has been ordered. This is a protest hearing. We are trying to show 
. that this is a "lousy" operation, and -- 

The Presiding Officer: I understand, but let me interrupt, Mr. 
Welch. Mr. McKenna here is in somewhat of an anomalous position. 
He is an applicant but he is not connected directly with the station that 
is involved here, XETV. You want to put in certain evidence against 
XETV. He of course can perhaps go to XETV and examine what their 

° operation has been during the entire period they have been on the air, 

> but he feels that it would be much more expeditious if you should furnish 
to him the evidence regarding XETV which you have, so that he can 
prepare himself for this case. I think that there is some merit to his 
position here because of the anomalous situation involved. 

Mr. Welch: Our rights, Mr. Examiner, in this proceeding can't 
be short-suited by the use of the word "expeditious" by ABC. We 

“ propose to show first if it is humanly possible how XETV thinks it 
- operates. Then we propose to show what they have said is not correct, 
unless they are willing to stipulate the issues in this case, and if they 
Tr 41 are we can stop now. 
Mr. McKenna: I think that is the most important thing Mr. Welch 
has said all morning. I think that is one thing that should be resolved 


right now. I maintain that it is unimportant as to how XETV may 





think they operate. What is important is what are the facts, and the 
* way for protestant who has the burden of proof is to submit them. Now, 
= to get witnesses on the stand and to ask them, "Do you do this ?" and 
then to determine later whether or not the answer was correct or in- 
correct -- you must have the facts. You must produce them. There 
is no issue in this proceeding that says, "Did the witnesses who were 
called by KFMB-TV and KFSD-TV answer correctly or incorrectly or 
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fully or with less than candor in responding to certain questions not 
yet propounded by counsel but about to be thought of by counsel?" That 
is not involved. This proceeding is seeking facts. We maintain the 
facts are immaterial to the result, but certainly those issues ask for 
facts, and their pleading was replete with facts when they sought those ‘ 
issues. < 
Mr. Welch: We propose to them in evidence, Mr. Examiner, 
but not in the order suggested by ABC. And I don't agree that the 
character of operation of XETV isn't an issue in this case. The 
Commission has indicated that it is, and I suspect if the Commission 
thinks that ABC is about to affiliate with a licensee that can't be trusted 
to do anything right that they are not going to permit it. I know cer- aj 
Tr 42 tainly that if an applicant before this Commission got on the witness = 
stand and lied throughout the entire course of the proceeding and it was 
easily provable that you would certainly find he was not going to get 
his application granted. I think it is important with respect to the 
character of operation of XETV. 
The Presiding Officer: The issue is that Mr. McKenna doesn't 
feel it should properly be there in this case, and I am not authorized ¢ 
to delete any of the issues here. However, I feel, Mr. Welch, that 7 
I should direct that you inform Mr. McKenna of it, that you furnish 
Mr. McKenna the proposed exhibits that you will introduce here relating 
to the three monitored weeks you had in mind, and that if Mr. McKenna 
answers that later on by other evidence you will, of course, have your 
opportunity to show that Mr. McKenna's answers or the evidence relating 
to Mr. McKenna's answers are not representative or that they are not 
otherwise proper. I don't think that the mere fact that on the surface 
at least there is some ele ment of non-mutuality here, that is, that 
you are giving something to Mr. McKenna in advance and Mr. McKenna 
isn't in return furnishing you anything in advance, should preclude me 
or estop me from entering such an order. 
Mr. Welch: Mr. Examiner, I don't think that there is any need, 


and there never has been any need in cases before the Commission, 
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except in comparative broadcast cases, and where you have an adversary 
Tr 43 proceeding of this nature, to produce the exhibits in advance. The 

Commission doesn't do this when it is proposed to revoke a license, for 
example. I have never seen the Commission go to the opposition and 
say, "Here is all the evidence we have got. Now we will examine you." 
First they examine and then put the evidence in. 

I am willing as a matter of expedition after we have had an 
opportunity to examine the XETV witnesses to then make available 
such written material as we have on these monitored weeks to Mr. 
McKenna, so he can then study it and decide what he wants to do, but 
first we want to find out what these people say they are doing. 

The Presiding Officer: I think you should have had that at hand 
at the time you brought your protest, and this is not the time to go 
out at the first instance and get information in support of your protest. 
You should have had this information in your possession when you 
brought your protest. I assumed you did. 

Mr. McKenna: It is not only a fishing expedition. It is a delaying 
tactic. 

The Presiding Officer: Even though Iam sure Mr. Welch is 
acting in utter good faith, I am afraid the upshot of his proposed pro- 


cedure is that there will be some delay. I realize, as Mr. Welch 


Says, that "expeditious" is not such a catchword that we have to be 
Swept away by it, but I do feel it is a matter that we have to keep in 
Tr 44 mind and in the forefront of our mind, too. 

Mr. Welch: Mr. Examiner, what you in effect would be doing 
would be to order discovery, and that is not permitted by the Com- 
mission's rules and is not permitted in Commission practice. I have 
suggested a method of expedition, that is, after we have had an 
opportunity toexamine these witnesses we will then offer to Mr. McKenna 
for his convenience only what we propose to put in written form in 
rebuttal to that testimony, and that is certainly enough expedition. But 
he should not have the right of discovery at this stage of the proceeding. 
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Mr. McKenna: Mr. Examiner, the only way that I know of that 
Mr. Welch can get XETV witnesses is by subpena. 

The Presiding Officer: Are they in the United States? 

Mr. McKenna: I don't know who he wants. Let me say first 
if he were to subpena witnesses you would be faced with the question -- 
should you issue the subpena? And you would in evaluating whether 
or not you should issue the subpena reach a determination as to whether 
or not other means of proving the issues were not available, such as 
what evidence does he have. AndI submit, sir, that until you have 
seen what evidence he does have you are not in a position to determine 
whether or not somebody somewhere may be subpenaed or should be 
subpenaed with respect to certain matters. I know what he is trying 
todo. It is self evident. He is trying to get witnesses and tie them 
up for days of cross-examination, try to get them to make statements 

Tr 45 that would permit rebuttal testimony by him by his witnesses, 

that would attempt to show that perhaps they erred in their responses, 
and we would go through this long preliminary investigation before we 
got down to what are the facts in the case. He had to have evidence 
to submit these issues to the Commission for this detem ination. It v 





is clear that that evidence must come in first. ~ 
Mr. Welch: It is very clear from our protest that we have evidence. 
Some information, however, that is subject to being asserted in a protest 
is not legally permissible proof in a proceeding. On information and 
belief, everybody in the San Diego market may know so and so, but 4 
that doesn't get it in evidence here. We have. to figure a way of getting 
it into evidence. If there isn't anything you can put in a written docu- 
ment, then you have to, for example, take depositions. So to say : 
that we must have all in one bundle the proof of this case is ridiculous. 
The Presiding Officer: I don't think Mr. McKenna has said that. 
As I understand it -- and I have been proceeding under the assumption 
that you are not precluded, Mr. Welch, from taking whatever oral 


evidence you might care to submit here, at least offering it or asking 
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for subpenas if they are available here, but that so far as evidence 

regarding monitored weeks is concerned you ought to state what those 

weeks are and that you should submit the documentary evidence of that 
Tr 46 monitoring to Mr. McKenna in advance so that he can examine it, 


and then .... the proof in this case might materially be shortened. I 
believe that that isn't an unfair requirement, even though you say that 
there is no provision other than in a comparative proceeding for the ex- 
change or for the furnishing of documentary evidence in advance. I am 
not so sure that I agree that the Examiner does not have power in general 
under his ordinary power to expedite a proceeding to require you to do 
that, sir. 

Mr. Welch: I don't think the Examiner has the right at all, Mr. 
Examiner, to order the production in a protest hearing of such written 
evidence as we have in advance. I don't think there is any such right 
at all, and we do contest that. 

Mr. McKenna: I think that is clearly erroneous. 

Mr. Welch: It has never been ordered in a protest hearing yet. 

Mr. McKenna: I don't know that is a fact, and the fact it hasn't 
been done doesn't mean anything. 

The Presiding Officer: Of course. I feel, therefore, Mr. Welch, 
that I should direct that you furnish, at the time that we are going to 
speak about later on, such evidence as you have regarding the monitor- 
ings that you took of Station XETV, and that this will not, however, pre- 
clude you from putting in any other evidence regarding the operation of 
XETV that you may think is proper. 

Tr 47 Mr. Welch: May I ask the Examiner to state how in any way such 
a ruling will expedite the proceeding, which we contend is a discovery 
procedure, as compared to the method which I suggested, which is also 
expeditious; that is, after we have had an opportunity to examine the 
XETV witnesses to then give well in advance of introduction into evidence 
that written material to Mr. McKenna? 

The Presiding Officer: You mean after you have taken depositions 
of these people ? 
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Mr. Welch: Yes. 

Mr. McKenna: Mr. Examiner, may I say that issue (a) calls for 
in the first part at least certain facts. Obviously, the best facts would 
be documentary facts, namely, how does the station identify itself. 
Certainly we can get that in the record as a fact. Secondly, how do they 
program themselves? That comes in as a fact. It is written facts. We 
don't need a lot of depositions by people if all they intend to prove by 
depositions is that XETV carries such and such programs. If so, Iam 
going to object to the depositions as being cumulative. Let's find out 
what the facts are. Why go out and ask a lot of people how XETV pro- 
grams itself when they have three weeks of monitoring? We don't need 
depositions on that. I may stipulate after I see it also. 

Mr. Ely: Mr. Examiner, I concur with Mr. Welch's view with 
respect to the procedures to be adopted in this proceeding, that is, 


Tr 48 whether or not the procedures we use in comparative cases apply 





to this. I do concur with Mr. Welch that comparative procedures are 
not applicable necessarily to protest proceedings. I also concur with 
Mr. McKenna. I don't see what purpose would be served by subjecting 
the witnesses from XETV to a memory test or reflect on their credi- 
bility or something like that. What we need are the facts. Assuming 
that the witnesses from XETV couldn't remember things, what does that 
prove ? 

The Presiding Officer: Of course, it may also be they can 
remember certain things to Mr. Welch's interest. 

Mr. Welch: If you put everybody on the stand who had anything 
to do with XETV and said, "Did you ever do soand so," and they say 
"No, " and they do it five times a day, you can show it by monitoring. 
That is not a test of the memory. We propose to put people on the stand 
who know about this operation and can or cannot tell what is going on. 

Mr. McKenna: There is no issue of credibility that I find. 

The Presiding Officer: I think we are complicating this situation 
by talking about the possible testimony of XETV personnel here. The 
problem is the facts in the case, and I think that we have discussed that 
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issue at sufficient length to permit us to enter a direction. 
Mr. Welch: May I point out issue (1): To determine, in view of 

the character of the principals of XETV and the practices of the station. - 
Tr 49 The Presiding Officer: I didn't say that you are not permitted to 

if you can bring in oral evidence in this case. We might as well explore 

at this time what are my powers insofar as issuing a subpena for people 

who are not resident in the United States. As I said before, XETV, as I 

understand it, has a business office in San Diego, butI don't know where 





their personnel are. 

Mr. McKenna: May I first respond to Mr. Welch as to issue (1) -- 
"to determine in view of the character of the principals of XETV." There 
is nothing in this issue to indicate their character is anything other than 
excellent. We can't indulge in supposition that he is going to trick them 
into a lie on the witness stand. 

The Presiding Officer: These issues, I may say, are subject to 
some construction here, and I imagine that one is subject to the construc- 
tion that the character of the principals is to be determined. Now, the 
Commission, to repeat, did not adopt these issues. 

Mr. McKenna: Agreed, Mr. Examiner, but issue (1) must be 
read in the light of the protest, and there was nothing in the protest 
whereby Mr. Welch said that "I am going to get this witness on the stand 
and get him to lie, and therefore his character is bad.” 

Mr. Welch: Will somebody please explain to me what issue (1) 
means if it isn't what we are talking about ? 

Tr 50 The Presiding Officer: I have a feeling we shouldn't construe that 
issue so strictly that it doesn't mean anything, Mr. McKenna. I assume 
that the Commission had in mind -- at least despite whatever dissent may 
have been made to that position -- that we go into the question of the 
character of the principals of XETV. 

Mr. McKenna: The Commission didn't adopt any of these issues. 

The Presiding Officer: That's what I said before. They merdy 
designated them because they were requested by the protestants. 
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Mr. McKenna: There is nothing in the protest about what he is 
now talking about. 
The Presiding Officer: You are talking about testimony ? 
Mr. McKenna: Yes. 
The Presiding Officer: I don't know how you can show that you are ‘ 


4 


limited in your showing of character. You may show it in many ways . 
that are not specifically mentioned in the protest. Anyhow, I think we 
have finished issue (a). 

Is there any further discussion regarding issue (a) ? 

Mr. Ryan: Did you direct Mr. Welch to produce that? 

The Presiding Officer: Yes. Iam directing Mr. Welch to pro- 
duce the documentary evidence that he has regarding the three weeks of 
monitoring of station XETV, and that the time for that production to the 
parties in this case will be fixed later on in this conference. Now, I 

Er OL want to emphasize that this does not prevent Mr. Welch from 
putting in any other evidence that he thinks is material under those 
issues, and the materiality of those offers will be ruled upon when they 
are made. 

Is there any necessity to discuss issue (b)? That seems to be 
related to issue (a). 

Mr. McKenna: Let me say under issue (b), which is the extent 
to which Mr. Welch intends to rely upon documents, I think they also 
should be produced at the same time as the documents are produced 
under issue (a). 

Mr. Welch: This is discovery. That is not permitted in the 
Commission's rules. It was ruled out in the Port Arthur case. 

The Presiding Officer: It is not discovery really. It is nota 
question of Mr. McKenna asking you something so that he can bring a 
proceeding against you. He is asking you to show what evidence you 
have, so that he can properly prepare his case. 

Mr. Ryan: That is your discovery. 

The Presiding Officer: I understand, but it isnot the type of dis- 
covery that is contemplated, it seems to me, under the general meaning 
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of that term. I was probably explaining myself somewhat clumsily, and 
I stillam, in this matter. What Mr. McKenna has in mind, as I gather 
it, is that he wants Mr. Welch to produce his evidence so tint the case 
Tr 52 can proceed more expeditiously in this matter, not necessarily 

for the sake of determining what evidence you have so that he can meet 
it. That is the practical effect, Mr. Ryan. 

Mr. Ryan: That is pure discovery. Is there a reciprocal 
arrangement here ? 

The Presiding Officer: That was what we said before, Mr. Ryan, 
that there is an element of course in a sense of non-mutuality here. But 


I don't think that that fact should prevent me from requiring these docu- 


ments to be produced in advance bcause of this statutory requirement of 
expedition. 

Mr. McKenna: MayI say, Mr. Examiner, I think this is very 
important in this case. The Commission gave 60 days from the date it 
ordered the hearing until the hearing commences. In the usual protest 
hearing you get about 30 days. I submit that all I am asking is that this 
documentary evidence be provided in advance so that we can go forward 
expeditiously on March 19 and not have a lot of delays. I may find in 
examining it that I won't have to call witnesses with respect to it. And 
that's all itis. It has nothing to do with discovery at all. It is just to 
make your evidence available in advance so we can move expeditiously 
and comply with the statute. 

Mr. Ryan: Despite his protestations that it is not discovery, it is 
still discovery. Secondly, 60 days is not an unusual time. I have been 

Tr 53 watching the advance sheets on this, and I predicted it would be 
sometime in the second or third week of March, because the protests 
had been previously granted to us just in the last week in February and 
first week in March, and it is just came up in its ordinary time. I don't 
think it is extra. 

Mr. McKenna: I submit that is not factually correct. The normal 
amount of time is approximately 30 days. 
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Mr. Ryan: I was just following the advance sheets, that's all. 

Mr. Welch: Mr. Ryan is correct and Mr. McKenna is correct up 
until a couple of months ago, and up until a couple of months ago the 
Commission started making it 60 days. 

I would like to point out one thing, Mr. Examiner, that I think is 
being lost sight of. In any type of Commission proceeding that the Com- 
mission ever had until they tried to figure out a way of cutting down 
lengthy broadcast comparative hearings, you went to hearing, you put 
in your evidence, you examined on the evidence, the other party put in 
such evidence as he wanted toand that is the normal trial of a case 
anyplace. Nobody walks in and dumps their case in front of the 
opposition and says, "Have a good look at it before we begin this case." 
They said we have to shorten these proceedings. That is when they came 
up with all this business on exchange of evidence in advance, and every 
time the question has been raised outside of that the Commission has 
ruled it is discovery and prohibited. We should not lose sight of the 

Tr 54 fact this is not a comparative broadcast case. 

The Presiding Officer: Mr. Welch, is there any case in which 
the Commission has expressly said that the Examiner cannot order that 
an exhibit be furnished in advance in a protest case? I don't know of any, 
but I would be certainly open to information in that respect. 

Mr. Welch: I don't know that an examiner has requested it. 

Mr. McKenna: Let me add one fact. This case is important to 
ABC. We have our fall program coming up. We have our election 
results coming up. We have the campaigns. We just can't get those 
programs in San Diego. We want a determination. We have been trying 
since February 1955 to get one, and we should not be placed in a position 
where parties are permitted to delay a proceeding where it is to their 
advantage to delay it and to our disadvantage to have it delayed. That 
statement in the statute must mean something, and one way to expedite 
this proceeding is to make the evidence available in advance so that we 


can determine how much oral testimony will be needed. It may be when 


I see this testimony on the monitoring that I won't even ask for a witness 
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with respect to it, but if Iam shown it the morning of the hearing, how 
can I tell whether I will have cross-examination with respect to it? That 
is my only purpose. I don't think anything he is going to put into this 
Tr 55 hearing is relevant and material. I just want to get it over with 
. quickly. 
° The Presiding Officer: Off the record. 
(Discussion off the record. ) 
The Presiding Officer: Let's take a three-minute recess. 
(Whereupon, a short recess was taken. ) 
The Presiding Officer: Back on the record, gentlemen. 
We were discussing issue (b). 
Pe Mr. McKenna: Mr. Examiner, I would like to make a suggestion 
> which I think would shorten the prehearing conference and also accom- 
plish expedition, which is what Iam really concerned about, and that is 
that any documentary evidence, any exhibit evidence, that is going to be 
produced in the hearing be made available in advance of March 19, the 
date to be determined later after conference, and that that would be the 
way we proceed in this case. 
4 The Presiding Officer: How about any documentary evidence that 
you might produce, Mr. McKenna. 

Mr. McKenna: I am in this position at the present time. I don't 
intend to put a thing in evidence. I don't think any of this means anything. 
When I see what they have, if I find that there are obvious factual errors 
involved, if I think they are immaterial I still won't produce anything. 

If I think then at that state they are material or so obviously unfair, I 

may provide rebuttal testimony at that stage. But until we are in that 

> Tr 56 position in the case, until we see to what extent they meet their 

a burden and as to what extent I should be concerned by the evidence that 
has been submitted, I am not in a position to go forward. However, 
there may be certain things along the line on evidence that ABC has in 
its possession that is relevant to these issues, even assuming my 
position that the issues are immaterial, and with respect to that I will 

~ certainly cooperate. With respect to XETV, I don't have anything. ABC 
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perhaps may have some evidence that Mr. Welch may want. To the 
extent that it is feasible and proper to produce that, I will make that 
available in advance also. 

The Presiding Officer: Allright. I think that as a general direc- 
tion in this case it ought to be understood that any documentary evidence 
will be furnished in advance of the hearing of March 19. Mr. Welch, 

I know that you are, of course, vigorously opposed to any such require- 
ment. 

Mr. Welch: I certainly am. It is nothing but discovery, nota 
thing but discovery. Suppose during the course of the proceeding as a 
consequence of examination it becomes apparent we should do so and so. 
If we have to put something on and talk a transcript for a week in order 
not to put in a document -- 

The Presiding Officer: I don't say that because a document be- 
comes material as a result of some examination that you are precluded 
from putting that document in. The only thing we are talking about is 

Tr 57 documents that are contemplated at the present moment under the 
issues here, not as a result of any examination. 

Mr. McKenna: Direct evidence is really what we are talking about. 

The Presiding Officer: Yes. 

Mr. Welch: That is a comparative broadcast case. It never 
happened in any other case in the Commission. 

The Presiding Officer: That doesn't mean we can't formulate 
procedures here to suit the occasion. I don't mean we want to do it off 
the cuff, but I do feel we ought to try to abide by the statutory mandate 
of expedition. It may be, as you indicate, that we aren't going to pro- 
ceed any more expeditiously this way than the other, but at least it is 
worth giving it a try, and I don't think Mr. McKenna's suggestion is so 
outlandish that it shouldn't be really considered here. 

Mr. Welch: Mr. Examiner, I would like to clearly state our 
position on this on the record. I think such a ruling is, in the first 
place, discovery, and therefore is not contemplated or permitted by the 


Commission's rules. The Commission has specifically ruled in the 
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Port Arthur case and I believe in the St. Louis case that the Federal 
Rules of Civil Procedure relating to discovery are not applicable to the 
Commission and will not be permitted. In the second place, we take the 
position that this very seriously prejudices our case, that we are being 
denied due process by the ruling, that we should not have to exchange, as 
Tr 58 I understand it, any written document that we contemplated putting 

in evidence that comes under the issues of this case in advance. In the 
third place, we had not contemplated such a ruling, which we feel is 
contrary to the Commission's rules. Therefore, a good deal of our 
evidence which would be in documentary form at the time that is 
appropriate to put it in in the hearing, we will not be able physically 
prepare in time. 

The Presiding Officer: That is another problem. 

Mr. McKenna: He has several weeks. 

Mr. Welch: But this is voluminous. 

Mr. Ryan: There will be other cases. 

Mr. Welch: I would like to finish my statement on it. 

Mr. McKenna: Excuse me. I didn't mean to interrupt. 

Mr. Welch: I would like to finish my statement so our position 
is very clear. Such a ruling, to the extent that we are unable to produce 
it in documentary form by the date ordered, will mean it will have to be 


put in orally. If it is pertinent evidence and pertinent to the issues, and 
because of this ruling which has prejudiced us we are unable to provide 
it in written form, I certainly hope the Examiner will not rule out all 
evidence, because it takes days and days to put in such evidence. 

The Presiding Officer: That, of course, is a matter that we must 


seriously consider at this moment. 
Mr. Ryan: I adopt Mr. Welch's views on that for KFSD, and I 
Tr 59 also add it seems to me if you are going to require us to produce 
all our documents, which we maintain is discovery, the shoe should be 
on the other foot. Mr. McKenna shauld produce all documents which he 
intends to offer or are relevant to this proceeding which he has in his 


possession. 
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The Presiding Officer: I understand at this moment he isn't going 
to produce anything so far as his present view of the matter is concerned. 
Is that right, Mr. McKenna? 

Mr. McKenna: Any evidence that I will produce will be in the 
nature of rebuttal testimony. I don't know what I am going to produce. 

Mr. Ryan: You mean to say you have prepared nothing for this? 
Your files are blank? I can't conceive of a lawyer who would walk into 
a case without having something in his files. 

Mr. McKenna: The answer to that is yes, I have nothing prepared 
to produce in evidence. 

Mr. Welch: As I understand the ruling, Mr. Examiner, we are to 
produce all written evidence that we intend to put into this case at a date 
in advance of the hearing. 

The Presiding Officer: That's right. 

Mr. Welch: The ruling for Mr. McKenna is, however, whatever 
he later decides to put in the hearing will be all right any oldtime. Is 
that the effect? 

The Presiding Officer: The ruling regarding Mr. McKenna will 
be that you will have a reasonable time after he gives you his written 


Tr 60 evidence or his exhibits to prepare to meet those, too. There is 


not going to be any surprise from his standpoint either, surprise against 
you after he puts in or furnishes his written documents. 

Mr. Ely: Mr. Examiner, I confess I am not able to see exactly 
how Mr. Welch will be prejudiced if he is required to produce such 
documentary evidence as he may have in his possession now prior to the 
time of the hearing. However, before I take a position on the matter 


on behalf of the Bureau, I wonder if we could have a brief recess. 
The Presiding Officer: Let's take another very short recess. 
(Whereupon, a short recess was taken. ) 
The Presiding Officer: Back on the record. Mr. Ely. 
Mr. Ely: Mr. Examiner, for the Broadcast Bureau I think I 
should state that, in the first place, in the matter of policy we have 
serious doubts as to whether in an adversary proceeding a protestant 
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should be required in advance of the hearing to furnish his evidence to 
the applicant; and, secondly, in the absence of any discovery procedures 
under our rules, of which there are none so far as I am aware, we think 
it is similarly a very serious question as to whether or not a protestant 
should be required to furnish evidence in advance of hearing. I realize 
that this may not be entirely in conformity with my previous remarks, 
and so I think the record should have my previous remarks insofar as 
they are inconsistent with what I have. said omitted. 


Tr 61 Mr. McKenna: I should like counsel to explain what his doubts 


are. I don't understand what are the doubts. What is the legal basis 
for the doubt ? 

Mr. Ely: In the first place, there is no provision under our 
rules, so far as I know, for discovery, and perhaps the Examiner might 
be exceeding his authority under the rules, even though expedition is to 
be desired, were he actually to require a protestant in advance of hearing 
to furnish such evidence as he might have, since the proceeding is 
adversary. Secondly, purely as a matter of policy of the Commission, 
we are not convinced that this would be a desirable procedure. 

The Presiding Officer: You mean you feel it may not result in 
expedition in any event ? 

Mr. Ely: Mr. Examiner, I don't know. Probably it might result 
in expedition, but in view of the rules, even though it would have resulted 
in expedition, we have doubts as to whether you have the authority. 

The Presiding Officer: Well, I feel that I have general authority 
to control the course of the hearing, and in this case I feel that I should 
exercise that authority in the way that I have already done so or already 
indicate that I would do so here. I realize, Mr. Ely, that the rules may 
not specifically cover the point, but I don't believe that the Commission 
intended that the protest procedure should remain in limbo, as it were, 


Tr 62 and subject to no requirement of expedition merely because it is 





not included within 1. 841, and 1. 813 specifically governs the protest 
procedure. I think the entire thrust of 1. 813 is to @anvass ways and 


means to expedite the proceeding. 





Mr. Ely: I don't know that I understand that, Mr. Examiner. 
Are you saying that 1. 841 is applicable to protest proceedings ? 

The Presiding Officer: I said it is not applicable. 

Mr. Ely: I agree with that. Even though the requirement that 
the protestant be required to furnish evidence in advance might well 
result in expedition, in the absence of some sort of provision for dis- 
covery we have serious doubts as to whether the Examiner is authorized 
to direct that such evidence be furnished. 

The Presiding Officer: Isee. Mr. Ryan. 

Mr. Ryan: Mr. Examiner, I am not learned in practice before 
the Commission, but when I read the rule relating to these pretrial 
conferences I assumed that this was a voluntary exchange of exhibits 
or a voluntary production of material, not a direction to produce it, 
because there is nothing in the statute which says the Examiner can 
direct it. That is my feeling about it. 

Mr. Ely: Certainly we would be all in favor of anything which 
could be done as a result of agreement. 

The Presiding Officer: I said before that I didn't feel I could 

Tr 63 order that information be furnished except through the subpena 
powers. AllIam saying at this point is that if the protestants intend 
to rely upon certain documentary evidence they should furnish that 
documentary evidence in advance, because I feel that by doing so at 
least there is a good reason to believe that the case will be expedited. 
That may be a vain hope, and perhaps it will result in no expedition at 
all, but at least at the present moment it seems to me that is at least 
a reasonable possibility. 

Mr. Ryan: The difference between us is the difference between 
"should" and "must." We should do things, but whether we must do them 
is another question. 

The Presiding Officer: Let me just say this: You may appeal 


from this order to the Commission, and the only question is whether 
you will get a ruling before the March 19th date. I would set the date 
for the production of that documentary evidence sufficiently in advance 
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so that you possibly could get a ruling, but even then it wouldn't be 
certain that you would. 

Mr. McKenna: I think, Mr. Examiner, that this argument of 
discovery really has nothing to do with this. 

The Presiding Officer: I feel it is somewhat beside the point, 
too, although I am glad to hear of it. 

Mr. McKenna: You could simply decide on March 19th that they 
shall put in this evidence and then adjourn the hearing for a week and 
then determine when the witnesses would appear. All we are doing is 

Tr 64 pushing up the date a bit. 

The Presiding Officer: I feel this relates to the conduct of a 
hearing. However, let's continue. 

Mr. Welch: I kept silent, but I would like to say something about 
it since it has been rediscussed. I think I have made my position clear 
on this, but I want to have it clear in the record that we are willing for 
the purpose of expedition to exchange or to give to counsel in this pro- 
ceeding and the Examiner in advance of the introduction in evidence such 
written evidence as we propose to put inthis proceeding. I have made it 
clear that I don't see how any greater expedition is accomplished by 
requiring the exchange of such material as we propose to put in written 
form in this proceeding in advance of March 19. I ask the Examiner if 
he would care to indicate why he thought there was a greater expedition 
in that. I don't believe he has as yet. I want to make it clear in the 
record that we are not opposing expedition. We are willing to exchange 
in advance, but not on a prescribed date in advance of the commence- 
ment of this trial. 

The Presiding Officer: I can't say conclusively that furnishing 
these exhibits in advance will expedite. There is, of course, a 


possibility, as all things are possible, that the hearing will be hampered 


by it, but I said only there was a reasonable possibility that expedition 
would be fostered. And so I feel that such a requirement as I have 
contemplated in this case is a reasonable one. 





150 


Tr 65 Mr. Welch: I just wanted to state my position. 


Mr. McKenna: One consideration of expedition I have in mind is 
that we just show up here on March 19th with these documents. He has 
to have witnesses to identify them and present them. If I see them in 
advance and have no objection to them, I can let him know and he doesn't 
have to produce the witness with respect to them, and just have it go 
into evidence. 

Mr. Welch: May I ask if the same ruling applies to ABC ? 

The Presiding Officer: As I said before, if ABC is going to rely 
upon any written documents, you will be permitted, Mr. Welch, to 
request a reasonable time for examination of those documents before 
evidence will be taken regarding them. 

Mr. Welch: What Iam asking is: Are you going to order, orare 
you now ordering, that ABC exchange with us on the same date you pre- 
cribe for the exchange of our written documents such written documents 
as ABC proposes to offer in evidence in this proceeding ? 

Mr. McKenna: I have no direct case. 

The Presiding Officer: I think that answers that, Mr. Welch. 

Mr. McKenna: Anything I have to submit will be in rebuttal or 
refutation of what they may present under the issues. 

Mr. Welch: DoI understand then, Mr. Examiner, that ABC will 

not be permitted to put in any written evidence as a direct case? 

The Presiding Officer: That would be the result of this discussion, 
I believe, yes. I think that Mr. McKenna has indicated he has no direct 
case to put in. The only case he intends to put in is in refutation of your 
case. 

Mr. Welch: Do you so order, Mr. Examiner? 

Mr. McKenna: Let me make clear, Mr. Examiner, that there 
were certain issues that we asked to have included in and the Commission 
said they are already in here. Now, we will probably have some testi- 
mony with respect to that. MayI say that with respect to those issues, 
even though I don't consider that it is in the nature of direct testimony, 
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we would be willing to make available any testimony that we would 
submit that would be in document form, and to make it available to 
Mr. Welch at the same time that he makes his documents available 
to us, so that there won't be any delay in it. I don't know now that 
we have anything. In the event we would have anything that we would 
present independent of what he would or irrespective of what he would 
present, we will make that available. 

The Presiding Officer: All right, then, that will be understood. 

Mr. Welch: And what is not so made available to us at that 
time which is not rebuttal evidence will not be admitted in this proceed- 


Tr 67 ing; is that correct ? 


The Presiding Officer: Yes, I think so. 

Mr. McKenna: Of course, my position is anything we put in 
evidence is rebuttal. 

The Presiding Officer: Now are we finished with (a) and (b)? 
I think we are. Let's go on to (c). 

Mr. Welch: May I suggest, Mr. Examiner, a method of ex- 
pediting this prehearing conference ? 

The Presiding Officer: Let's consider that. 

Mr. Welch: Rather than considering this issue by issue, since 
a lot of these matters run through many of the issues, perhaps we can 
resolve some major principles here orat least some procedural points 
that may eliminate the necessity of discussing each one of all of these 
issues. At least I would like to suggest that as a method of procedure. 

During the recess Mr. McKenna and I have discussed certain 
matters we would like to bring up here on the record. I would like to 
bring up what I mentioned, and then perhaps he would want to bring up 
what he mentioned, as a method of expedition, rather than discussing 
it all in a whole series of prehearing conferences. 

I would like to suggest that we submit to Mr. McKenna, with 
copies of course to Commission counsel and to the Examiner, a written 


request for information and witnesses from ABC and XETV. Mr. 
McKenna can then decide what he will voluntarily produce in the way of 
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Tr 68 evidence or witnesses, and perhaps we can save an awful lot of 


arguing on this record as to what should or should not be exchanged if 
we can work it out ourselves first and then come in and argue about 
the rest of it. If that is satisfactory, at the earliest possible moment 
we will have such a request in written form in Mr. McKenna's hands. 

Mr. McKenna: May I comment only to this extent: that I think 
the suggestion has merit, but I would like to warn Mr. Welch in ad- 
vance that the burden is on him and we are not here to help him prove 
his case. If he asks for certain evidence that we think he shouldn't 
get or even that he couldn't get through us, I make no representations 
or promise we will supply that. He hasthe burden. As faras Iam 
concerned, I may not even show up at the hearing. 

Mr. Welch: Our only point, Mr. Examiner, is that since ABC 


- is apparently very much interested in expediting the case, that it of 


course would be expedited by the voluntary production of the material 
rather than forcing us to request subpenas, subpenas duces tecum, 
depositions, and so forth. 

The Presiding Officer: When will that request be made, Mr. 
Welch? 

Mr. Welch: Could I have a little flexibility on it? Let's say 
within a week to ten days at the most. 

The Presiding Officer: That will be all right. 

Mr. Welch: But don't hold me right to the line. I will get it 


Tr 69 just as fast as I can. 


Mr. McKenna: That is satisfactory. 

The Presiding Officer: Anything else of a general nature that 
you had in mind, Mr. Welch? 

Mr. Ely: With respect to the material that you will give Mr. 
McKenna, I assume that Mr. McKenna will shortly thereafter indicate 
what he will voluntarily furnish and those things which he will not 
furnish or presumably cannot furnish ? 

Mr. McKenna: That's correct. 
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Mr. Welch: Could we have the response in writing, too, so a 


won't at some later date be arguing what we did agree or didn't agree on? 

Mr. McKenna: Correct. 

The Presiding Officer: That response will be given within a week 
of the furnishing of the request. 

Mr. McKenna: Yes, Mr. Examiner, a week or ten days. 

The Presiding Officer: This is going to be sufficiently in advance 
of March 19, so there will be no problem there. 

Mr. Welch: I think so. Asa matter of fact, our intention will be 
to get it to Mr. McKenna as soon as we can get it organized. I just 
wanted some leeway for protection purposes. 

The Presiding Officer: Now let's go to some of these specific 
issues. Issue (c) asks whether the Commission as a matter of policy 
should take such action. Does that mean whether it should determine 

Tr 70 whether a grant of the application would be in derogation of the 
treaty, and so forth? Is that what the Commission meant there ? 

Mr. McKenna: This is not the Commission, Mr. Examiner. 

The Presiding Officer: I understand, but they are just adopting -- 
not adopting but designating the issues as they were stated. 

Mr. McKenna: These are Mr. Welch's issues. 

The Presiding Officer: I suppose Mr. Welch is the man _ to 
answer that. 

Mr. Welch: I hope you will accord me that privilage throughout 
the trial to tell you exactly what these issues mean. 

I think it is quite clear, Mr. Examiner, that the Commission 
would like to know whether the grant of this application would be in 
derogation of the treaty assigning that channel to Mexico. 

The Presiding Officer: And that phrase at the end, "whether as a 
matter of policy the Commission should take such action" or "is 
authorized totake such action" means whether the Commission is 
authorized to construe the questions relating to the treaty assigning 
Channel 6 to Mexico ? 
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Mr. Welch: It is a question whether an official agency of the 
United States not the one that negotiated the treaty is legally ina 
position, either as a matter of law or policy, to take action which 
would be in derogation of a treaty entered into by the United States 
through its State Department and the Mexican equivalent. 

Tr 71 The Presiding Officer: I see. That is really a loaded issue. 
How are you going to go about it to prove matters under that issue, 
Mr. Welch? 

Mr. Welch: It is our contention that if this station essentially 
is directed to an American audience rather than a Mexican audience 
that it is in derogation of the treaty, and therefore this Commission 
cannot make such a grant. 

The Presiding Officer: And the treaty is a matter, of course, of 
which I can take official notice, obviously, but how are we going to 
get the treaty physically before me? 

Mr. Welch: We are presently working on that and propose to 
make available a copy of the treaty, and if not there is an official 
publication by this agency of the terms of the treaty. 

Mr. McKenna: Of course, there is nothing in the treaty which 
says how Mexico should or should not program its stations. It is just 
an allocation document, that's all. 

Mr. Welch: Based on alleged need. 

The Presiding Officer: Now, issue (d), of course, is nothing 
that we need consider at the present moment. There is no question of 
evidence under that, as I understand it. 


Issue (e), of course, relates to Section 310 (a) of the Communications 
Act and is really a legal issue also. Now, issue (f) is what we were 
discussing before. Let's discuss this question on the record. I mean 
Tr 72 we discussed it off the record, as I remember it. Let's discuss 
it on the record -- the question of the proof of the Mexican law. Mr. 
Welch. 
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Mr. Welch: We have ascertained what in our opinion under 
American law is the proper way to introduce in evidence before this 
Commission Mexican law, statutes, and regulations. We are following 
out that procedure and will offer the documents as such. 

The Presiding Officer: Off the record one moment. 

(Discussion off the record. ) 

The Presiding Officer: On the record Mr. McKenna. 

Mr. McKenna: As I understand it, Mr. Welch intends to limit 
his proof to the introduction of certified copies of statutes and also 
perhaps certified copies of Mexican regulations. 

Mr. Welch: We may not. We may decide we should go further, 
but our present intention is to try to confine it to that as much as 
possible for expedition purposes. 

Mr. McKenna: Let me say I don't think that is very helpful and 
the type of showing that the protestants should make to be of assistance 
to the Examiner and the parties in this proceeding. The Commission has 
rather carefully -- or rather Mr. Welch has rather carefully in his 
issues determined whether or not XETV is operating in violation of 
Mexican law, statutes, and regulations. Obviously, the word "law" 

Tr 73 means something different from statutes or regulations or it 
wouldn't be in there. We all know the law is a composite of the 
statutes, regulations, and interpretations by courts. I think that again 
from the viewpoint of expedition the way this should be handled is for 
him to get certified copies together and also to get together with it an 
affidavit by an expert who would put these laws, regulations, and 
statutes together in an opinion which would reason why or why there 
isn't a violation. I would like to have that made available also in 
advance. It may be that we will accept what he has in affidavit form. 
It may be necessary to call the expert as a witness for cross- 
examination, or we may decide to submit our own witness in rebuttal. 

Let me anticipate an argument that Mr. Welch may make that 
all I intend to do is submit the statutes and regulations and let them 
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speak for themselves, and then have the burden, as it were, passed 

to the other party. I think that that is not a proper way to approach 
this issue. They said here that there is a violation of in effect Mexican 
law, and I think that in order to show that violation they should show 
the whole of Mexican law. The only way I know to do that is to have an 
expert testify with respect to the matter. 

Mr. Welch: We may decide to accept that suggestion or we may 
not. In any event, Iam very thankful for Mr. McKenna's suggestion 
as to how to offer that evidence. 

Tr 74 Mr. McKenna: I think this is something that should be decided 
now, Mr. Examiner, because otherwise it could result in delay. 

The Presiding Officer: Mr. McKenna, I feel as to this issue that 
Mr. Welch should be permitted to try the case as he sees fit. It may 
be that he is taking a chance in trying it the way he has indicated at the 
present moment at least that he may prove this issue, or rather prove 
the facts under this issue. He may be taking a chance that he isn't 
making a complete showing and that the ruling would have to be against 
him, but I don't think at this moment I should say that he has to produce 
a Mexican expert. I think that you have that opportunity. If you want 
to show that the letter of the statute doesn't mean what it says, you of 
course are perfectly at liberty to show the Mexican interpretations or 
Mexican statutes or whatever it might be. 

Mr. McKenna: I have stated my position, Mr. Examiner. 

The Presiding Officer: Issue (g) is, of course, a matter which 
also contemplates some consideration of Mexican law. What about (g), 
gentlemen? Is there anything that (g) adds to (f) insofar as requirements 
of proof are concerned? 

Mr. Welch: The material which we would like from ABC under 
issue (g) and from XETV will be included in our written request to Mr. 
McKenna. 

The Presiding Officer: I was thinking more about the Mexican law. 








Tr 75 Mr. Welch: .This issue in addition relates to the character of ABC. 

Mr. McKenna: The network with which you are now affiliated. 

Mr. Welch: Yes, sir, with fine programming. 

The Presiding Officer: Is (h) similarly included within the matters 
that you are going to write to Mr. McKenna about? 

Mr. Welch: Insofar as the first portion up to the semicolon is 
concerned. 

The Presiding Officer: How about the Mexican law portion of it? 

Mr. Welch: We would assume that the arrangements as indicated, 
plus our showing on Mexican law, would lead to the unavoidable 
conclusion that there is no doubt about the fact that the arrangements 
do aid and abet violation of Mexican law. 

The Presiding Officer: Issue (i). What about that issue? That 
seems a little bit general. 

Mr. McKenna: What do they call them down there -- wetbacks? 

Mr. Welch: We would propose to show under that issue, Mr. 
Examiner, what is the practice between United States and Mexican 
stations on the exchange of programs. 

The Presiding Officer: Do you intend to show that by oral 
evidence, Mr. Welch, or documentary evidence? 

Mr. Welch: We were going to try to put in, before your ruling, 

Tr 76 as much as we humanly could in written form, to expedite this 
proceeding. At the present time I don't know what effect the ruling will 
have on the testimony on this particular issue with respect to whether 
it is to be written or oral. If we can get it in written form by the date 
you order, if the Commission does not reverse the order, we will 
comply with the order. We may find as a consequence we have to put 
‘ in a great deal of oral testimony on this point. 
The Presiding Officer: Off the record. 
(Discussion off the record. ) 


The Presiding Officer: Back on the record. 
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There has been discussion during this conference of the date for 
the furnishing of proposed written exhibits. It is directed that those 
exhibits be furnished to the other parties and to the Examiner by 
March 12, 1956, at 5 p.m. 

Mr. McKenna: Would you have that same date for the network 
contracts that I had requested? 

Mr. Ryan: On this exchange of network contracts, I assume that 
Mr. McKenna will furnish us with the ABC affiliation agreement with 
KFMB. 

Mr. McKenna: I don't intend to, no. 

Mr. Ryan: I am requesting it, and I think it is material to the 
issues, to expedite the proceeding. We claim as one of the elements 
of our protest that ABC did not make sufficient efforts in San Diego area 
to have their network programs broadcast, and an element of our proof 

Erved will be their affiliation agreement with KFMB. That is my 
position. 

Mr. McKenna: Iam sure Mr. Welch will supply it. He is the 
contracting party. 

Mr. Ryan: I didn't want to ask my colleague to do that. I thought 
you should produce it. 

Mr. McKenna: I think he is the one to be called upon. 

The Presiding Officer: Is there any reason, Mr. Welch, why you 
can't produce that? 

Mr. Welch: Mr. Examiner, so our position on this will be clear, 
I don't believe that the contractual arrangements -- I believe I have 
stated this before, but I want to make it clear that the contractual 
arrangements between Columbia Broadcasting System and KFMB-TV 
are material to this proceeding, and we will not voluntarily produce 
such contracts. Do I understand correctly that you are ordering us 
to produce that? 

The Presiding Officer: Yes. I have already ordered that those 
contracts be produced, and now the question -- 
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Mr. Welch: Are you ordering now the production of the ABC 
contract with KFMB-TV? 

The Presiding Officer: There is only the question of convenience. 
Mr. McKenna says you are in a better position to furnish it. 

Mr. McKenna: No, Mr. Examiner. My position on this must be 
clear. I don't have any duty or burden or anything on this. If he wants 
to let them get it -- 

Tr 78 The Presiding Officer: It is only a question, of course, of 
convenience. 

Mr. Ryan: That will expedite the proceeding. 

The Presiding Officer: The point is though if you have any 
evidence which the protestant has indicated in his protesthe knows 
about but doesn't have any physical possession of -- 

Mr. Ryan: We have the evidence, Mr. Examiner, but itis a 
question of the best evidence. The best evidence is the agreement 
itself, which ABC has got. 

The Presiding Officer: So far as the best evidence rule is 
concerned, you can furnish a notice to produce, and if they don't 
produce it you get it. 

Mr. Ryan: I think we would expedite it beforehand. 

Mr. McKenna: If it were not equally available to KFMB-TV, there 
would be some question of expedition involved, and I would consider it, 
but certainly I am not going to go around producing evidence for the 
protestants when they have got it in their own possession. 

Mr. Ryan: I don't have it in my possession. I represent KFSD. 
I don't represent KFMB. 

Mr. McKenna: Have you asked him for it? 

Mr. Ryan: Why should I ask him for it? I am asking you for it. 
He is his own counsel. 

Mr. McKenna: He is a protestant. I am not. 

trig Mr. Ryan: But I represent KFSD. 
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The Presiding Officer: Mr. Welch, is it convenient for you to 
produce or any reason why you can't produce it? 

Mr. Welch: It isn't a matter of convenience, Mr. Examiner. We 
are objecting to the production of it. If you order us to produce it, we 
will produce it. 

The Presiding Officer: You are not in the same position obviously 
now with Mr. Ryan's request that you were insofar as Mr. McKenna's 
request was concerned. 

Mr. Welch: I haven't received any request from Mr. Ryan. 

The Presiding Officer: Mr. Ryan, of course, has avoided making 
any request of you, because his request has been directed to Mr. McKenna. 

Mr. McKenna: If there is any difficulty in Mr. Welch getting it 
and producing it, I will be glad to do it. 

The Presiding Officer: Let it be understood then that Mr. Welch 
will attempt to produce a copy of the ABC-KFMB contract, and that if 
there is any question about his being able to do so that Mr. McKenna 
then will attempt to. 

Mr. Ryan: Will I communicate that to Mr. McKenna by letter or 
have Mr. Welch write Mr. McKenna a letter, stating that if he refuses 
to produce it that he produce it? 

The Presiding Officer: We are not talking about refusing. Mr. 
Welch, Iam sure, will make every effort to do it. 

Mr. Ryan: Let's just assume he can't do it then. I will write a 

Tr 80 letter to Mr. McKenna and state that information, or does Mr. 
McKenna wish an affidavit from Mr. Welch? 

Mr. McKenna: I will get it for you if he can't get it. I just 
want my position clear, Mr. Examiner, that I don't think that the 
burden is on ABC here in any respect. 

Mr. Ryan: We are just trying to speed things along. 

Mr. McKenna: It is a question of principle. 

Mr. Welch: Mr. Examiner, your order was -- I am not trying 
to be facetious -- that I attempt to produce it. I would like to have 
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this clear so that we know exactly what it is. Are you ordering me to 
produce it or to attempt to produce it? 

The Presiding Officer: Let's just say this -- 

Mr. Welch: The reason I bring this up is because I object to this, 
and I want to be certain what the order is. 
The Presiding Officer: Let me say I order you to produce it, so 
we avoid any questions on the point, although I fully recognize the 
distinction between the request by Mr. McKenna and the request by 





Mr. Ryan, who is in a sense on the same side of the case as you, 
1, although there is some question between you, too, as I understand it. 

Mr. Welch: Iassume, Mr. Examiner, you are also ordering 
KFSD-TV to produce their contract with ABC ? 

The Presiding Officer: Is there any reason why that shouldn't 

" be produced? 

y Mr. Ryan: No reason if we have it. If we don't have it, I will 

| Tr 81 have to call upon Mr. McKenna to furnish it. 

3 The Presiding Officer: All right. How about issue (j), gentlemen, 
relating to XEAC? How do you intend to prove that? 

Mr. Welch: Your direction on the production of the information 
that we are going to produce in written form by March 12 has left me 
in a state of confusion at this moment as to how we are going to prove 
the issue as between written or oral testimony, and I am not ina 
position, as a consequence of your order, Mr. Examiner, at this time 
to state whether it will be in writing or orally. 

Z Mr. McKenna: This is an issue that they can fly away into the 
A night for days on in producing evidence that has really nothing to do 


with anything. If this were a comparative broadcast proceeding, even 
“ then it would be most remote. I suggest that in the interest of 
expedition under this issue they should first show that Mr. Rivera has 
anything to do or any control over the programming of XETV or 
participates in any way, because if he doesn't, what XEAC, the station 
me that he owns, may do is immaterial. I think that before getting into all 
- of this stuff -- Lord knows, just this issue alone could take days of 
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testimony -- that they should first reach that determination and pass 
that hurdle. What have they got to prove that Mr. Rivera has anything 
to do with the operation or management of XETV that would be reflected 
in any way in the operation of XETV? 

Tr 82 Mr. Welch: Mr. Examiner, if we couldn't show that Mr. Rivera 
has something to do with the operation of XETV, and if we couldn't show 
that he has something to do with the operation of XEAC, I completely 
agree with counsel for ABC that all of this evidence would be immaterial. 
However, we propose to show that Mr. Rivera does have connection 
with the operation of XETV and XEAC, and at that point the relevancy 
becomes perfectly obvious. The Commission in the past has been very 
much interested in how a licensee operates its stations, not just a 
station, in a proceeding, and if a licensee in a proceeding on Station A 
owns Station B, which has not been operated in the public interest, the 
Commission wants to know that. And that is our point here. 

Mr. McKenna: But I submit that is not quite the case here. Here 
the important thing is how is XETV operated. They have been monitoring 
it for three years. They have been out there right next door to it for 
three years. They are loaded on that. Why go out and dilly-dally 
around about something that even if you prove it it will have no relevance? 

Mr. Welch: Are we arguing, Mr. Examiner, back in the protest 
now? 

The Presiding Officer: The Commission at least designated this, 
although it didn't adopt it, and Iam bound by this. I might prefer also 
that this business about XEAC be kept out of the proceeding, but I 
don't see -- 

Tr 83 Mr. McKenna: I think you are faced with this, Mr. Examiner: 

If your ultimate conclusion would be after examining the evidence that 
Mr. Rivera had nothing to do, no voice in or any participation in the 


management or operation of XETV, then it would be completely 
immaterial what the broadcasting of XEAC would be, and all I am 
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Suggesting is that before we get into XEAC that they first be called upon 
to show whether he does have any connection or participation with the 
operation of XETV. He is a minority stockholder. There is no doubt 
about that. We also concede that he does run XEAC, because he 
probably does. I don't think that is material. I will probably stipulate 
on that. But the facts are, we maintain, as Iam informed, that he has 
nothing to do with XETV, and I submit that they should first show that 
he does have something to do with it sufficient to make the rest of the 
evidence relevant, because otherwise when you get down to writing your 
findings that is what you have to first determine. If you determine on 
the basis of the evidence that his connection is not such as to make the 
operation of XEAC relevant, why get into it? 

Mr. Welch: We know how to prove this issue, Mr. Examiner. 

We don't need to be told about that. 

Mr. McKenna: I think it is important in a prehearing conference 
when an issue can go into many hours of testimony that they should be 
directed not to throw in lot of evidence on XEAC but first show the 
connection. 

Tr 84 Mr. Ryan: Isn't that a matter for decision at the time the 
testimony is offered? You can exclude it on the ground there is no 
connection. 

The Presiding Officer: Of course that is true. All of this 
evidence regarding the operation of XEAC would have to be taken subject, 
as Mr. Ryan says, to a connecting link, that is, that Rivera is connected 
in some controlling capacity with XETV. 

Mr. McKenna: I agree fully. My only point is before they start 
presenting evidence on XEAC that they first should show the connection, 
so that you can rule at that stage whether the connection has been proved 
to the extent to make the operation of XEAC relevant. 

Mr. Ryan: Aren't we talking ina vacuum? That doesn't become 


material to the offer of the proof. Here we see the issue, and the issue 
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says XEAC is owned by Rivera and so is XETV, and unless we prove 
that the rest of it isn't material. Why should we discuss that now? 
I think we are wasting time. 

Mr. Welch: We simply have an issue of fact. Mr. McKenna is 4 
apparently for his reason saying Mr. Rivera doesn't have anything to 
do with XETV. We say he does. 

Mr. McKenna: As long as we are in agreement that is the first 


thing to be proved, and there shouldn't be any testimony on XEAC until 
that is proved, Iam happy, but I think that is the important thing that 
should be determined in this prehearing conference. 

Tr 85 Mr. Ryan: I don't see how it can be decided until the offer is 
made. How can you decide beforehand? The issue is clear here, Mr. 


$ 


McKenna. I don't see how we can take any other tack and discuss it 
now. I think we are wasting time. I think we should get down to more - 
important things. 

Mr. McKenna: I say it isn't wasting time if they are going to come | 
forward then at the hearing and put on testimony with respect to XEAC as >. 
their first order without showing the connection. ThenI will object. Why 
not determine that now? Why not have a ruling that is not the way to 
proceed? 

The Presiding Officer: The only reason I hesitate about making 
such a ruling is that possibly some question about the ownership or 
control of Rivera in XETV may come out in the testimony regarding the 
programming. That is the only reason I didn't want to say that there 
must be a blanket ruling regarding ownership. I think you are perfectly 
right, Mr. McKenna -- that is incontrovertible -- that there has to be 
some connection. 


Mr. Welch: We agree as to what we have to prove on the issue. 





The method of proof, it seems to me, must be up to us at some point 


in this proceeding. 
The Presiding Officer: Issue (k). 


A 


a« 








165 


Mr. McKenna: This is a real one, Mr. Examiner. I have some 
questions on it. I would like to ask: What are American standards of 
programming, and what do you intend to use for that? 

. 86 Mr. Welch: We feel, Mr. Examiner, that the Commission knows 
what that is, and we shouldn't sit here and say what the Commission has 


decided with respect to proper standards of programming. There are 


about a hundred or a thousand decisions on the question. 

Mr. McKenna: I would like to know what are your American 
standards, the NARTB code or something else? 

Mr. Welch: I will rest on the Commission decisions on the 
question, and I don't think I need to tell Mr. McKenna a thing about it. 
He knows as much about it as Ido, and for the purposes of this argument 
I will stipulate he knows more. 

Mr. McKenna: I hope not, Mr. Welch. That still doesn't answer 
my question, Mr. Examiner. I don't know what they are going to put in 
under this issue. What do they mean by American standards, the NARTB 
code, the standards of KFMB-TV, or are they something else? I think 
the purpose of a prehearing conference is to see what they are going to 
put in. Are they going to put in a digest of 500 FCC decisions ? 

Mr. Welch: Mr. Examiner, I have some sympathy with Mr. 
McKenna's problem when he doesn't know what we are going to put in 
evidence in the case, but it seems to me that is one of the difficulties 
of practicing law. A requirement at this stage that we should say how 
we are going to prove all of these issues has nothing to do with any 
prehearing conference I ever heard of. The issue is clear, it seems to 
me. I think everybody knows what is acceptable and what is not 

Tr 87 acceptable broadcasting. 

The Presiding Officer: There are certain laws, of course, which 
say no lotteries, and so forth. That is clear. 

Mr. Welch: That is a good illustration. 

The Presiding Officer: So far as programming imbalance and 
matters of that type are concerned, there is certainly nothing that is 
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written in the skies regarding it. What do we mean by American standards? 
Suppose XETV has no educational programming, for instance. Does that 
mean that we should consider any affiliation between ABC and XETV 

amiss because XETV has no educational programming? 

Mr. Welch: That is something, Mr. Examiner, I would presume 
you would decide, and the Commission after you. I wouldn't propose to 
put in the fact that XETV has no educational programming and rest and 
Say we have obviously won the case on that, but there have been 
revocations of licenses for failure to comply with American standards 
of broadcasting as interpreted by the Commission. In fact, border 
stations have been revoked for objectionable broadcasting. We shouldn't 
have to sit here and discuss communications law. 

The Presiding Officer: The issue itself is sufficiently vague and 
uninformative, at the present moment at least. 

Mr. McKenna: I don't know that there is such a thing as "American 
standards." I don't know. 

Tr 88 The Presiding Officer: I suppose there isn't so far as the over-all 
programming of a station is concerned. A station has obviously a certain 
amount of freedom, a great amount of freedom, to broadcast now. 

Mr. Welch: There are some matters which are not objectionable 
in some foreign countries to be put in the press or put over the air. 

It is objectionable in the United States, and when it is licenses have been 
revoked. 

The Presiding Officer: That's right. There is no question about 
obscene language, which I suppose is in violation of Mexican law, too. 

At least we have had some discussion about (k). Is there anything 
regarding any of the other issues in the matter? 

Mr. Welch: Well, I think they are all very clear, Mr. Examiner. 
I don't have any question about them. 


The Presiding Officer: Mr. McKenna, have you any question 
regarding the other questions? I am asking this in a blanket fashion 
now because of the hour. 


Mr. McKenna: I have nothing, sir, that I would like to bring up 





at this stage. I may say that while discussing matters off the record 
with Mr. Welch earlier I advised him informally that among the 
witnesses from KFMB that I would want to examine were certain persons. 
I will put that in writing to him also, and alsoKFSD. And my thought 
in both of the cases, KFMB and KFSD, since they made a point that 
they would be unable to continue their public service operation, is that 
Tr 89 in the event this application was granted that I would intend to 
inquire into why they were unable to do it, whether it was a question of 
finances, personnel, or what, and that in connection with that certain 
financial information as to their earnings and things of that nature would 
be relevant, and I intend to request that information. 

The Presiding Officer: One other thing I had in mind I wanted to 
ask here. Los Angeles is how far from San Diego? 

Mr.Ryan: One hundred ten miles. 

The Presiding Officer: That is center to center, right? 

Mr. Ryan: Yes, approximately. 

Mr. Welch: I would like to ask one question for the record. For 
purposes of an appear of your order with respect to directing the 
protestants to produce in writing by March 12 such written material as 
they propose to offer in this proceeding, do you propose to issue an 
order on that, or can we appeal directly from this prehearing conference? 

The Presiding Officer: I prefer not to have to issue a memorandum 
of ruling. 

Mr. Welch: That is perfectly satisfactory to me, sir, but I wanted 
it clear if you were going to issue an order. 

The Presiding Officer: The rules provide for an order after 
prehearing conference, too, although I would intend to make that rather 
short. 

Tr 90 Mr. McKenna: I have no desire to have an order in this prehearing 


conference at all. I would be willing to waive one. 





168 


The Presiding Officer: Is there anything else regarding these 
issues? Anything else that we can consider at this prehearing conference? 
Mr. McKenna: I thought I heard Mr. Welch mention something 
about depositions. I wondered what his intentions were. 

Mr. Welch: The order of the Hearing Examiner today requiring 
the production of such written material as we propose to put into evidence 
in this case by March 12th, and that we will not be able to put in evidence 
any additional written testimony, has thrown off our intentions with 
respect to the trial of this case, so that I don't have any idea at this 
juncture what our depositions will be. I imagine they will be a great 
deal more elaborate than they would have been had we been permitted to 
reduce them to writing as the trial progressed. 

The Presiding Officer: There is an awful burden put on my 
shoulders because of that ruling. 

Mr. McKenna: Do you intend to request depositions before or 
after March 19th? 

Mr. Welch: As I say, the Examiner's order has thrown off the 
strategy in our case, andI can't answer that question at this time. =, 

Mr. McKenna: I am going to object to any request for depositions 
if made at a date subsequent to March 19. 

Tr 91 The Presiding Officer: Of course, the rules now don't speak about 

requests for depositions before the case starts. 

Mr. Welch: No, sir, they do not. In fact, they have notices to 
take depositions. 

Mr. McKenna: I am still going to object. I think they have had a 
two months here, and they should get their requests in right away. « 

Mr. Welch: It must be perfectly apparent that as a consequence of 
the Examiner's order today we must have to regroup our forces and 
completely replan our strategy. 

Mr. McKenna: Exactly the other conlusion is apparent, Mr. Welch. 
I think that you are utilizing the Examiner's order as a vehicle for 


delaying. « 








Mr. Welch: I don't care to comment on that. 

Mr. McKenna: Mr. Examiner, I want to get this proceeding over 
with. There is a statutory mandate for expedition. I want to go on 
notice that if there are going to be depositions I think they should show 
why they couldn't request them in advance and why we couldn't have that 
testimony taken now rather than at some later date. 

Mr. Welch: There isn't any Commission rule or procedure ever 
followed by the Commission, especially since the new procedure, on 
taking depositions, and there have been all sorts of depositions taken 
in proceedings, including protest proceedings, at the tail end of the 

Tr 92 case, and I even suspect Mr. McKenna might want to himself. 

The Presiding Officer: Of course, in the Galveston case there 
were some depositions taken later in the hearing. 

Mr. Ryan: I don't think under the rules we are permitted to take 
a deposition before March 19. 

Mr. McKenna: I don't so read the rules. 

Mr. Ryan: As I read it, we have no power to take a pretrial 
examination. 

Mr. McKenna: This is not a pretrial examination. Depositions 
can be offered on March 19. 

Mr. Ryan: So can a pretrial examination. You call it a deposition. 
I call it a pretrial examination. It is the same animal. 

Mr. McKenna: I know of no such rule on depositions. If there is 
going to be deposition testimony, I am going to object to it anyhow. 

Mr. Welch: I don't see why we have to sit here and discuss 
Mr. McKenna's objection. 

The Presiding Officer: All right. Is there anything else, 





gentlemen: The prehearing conference is closed. 
(Whereupon, at 12:55 p.m., the prehearing conference in the 
above-entitled matter was closed.) 
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Tr 215 The Presiding Officer: Is there anything further at this moment, 


then, gentlemen ? 

Mr. Welch: We might indicate, sir, between counsel what we 
have arrived at subject to approval. 

The Presiding Officer: Yes, let's have that on the record. 

Mr. Welch: IfI misstate it, anybody can correct me. We are 
planning to get together tomorrow afternoon. When I say "we," I mean 
counsel for KFSD-TV, counsel for KFMB-TV and XETV. And to see 
what we can work out as stipulation or stipulations relating to XETV, 
those matters or agreements or stipulations to be subsequently reviewed 
by Mr. McKenna on Wednesday to see if it is satisfactory with him and 

Tr 216 also with Mr. Ely. 

On Wednesday, we -- that is, KFMB-TV, KFSD-TV and ABC, 
and perhaps counsel for XETV, if he wishes, throughtheir counsel, 
propose to see what we can stipulate with respect to ABC. It is agreed 
with Mr. Ely that if we are pretty much in essential agreement on the 
stipulations proposed that, subject to his approval, of course, he will 
probably be satisfied with the agreements reached; if we come up with 
any violent disagreement, however, we are to call it to his attention 
so we can come here before you with some proposed solution to our 
disagreement. 

If it is satisfactory to you, then, we propose to resume on 
Thursday morning at 10:00 o'clock with Mr. Kaufman, the general 
manager of XETV, and to offer at that time such stipulations as we can 
agree upon. 

The Presiding Officer: You say you will call Mr. Kaufman, is 
that it? 

Mr. Welch: We will have to work out with Mr. Gaguine, counsel 
for XETV, how to handle this. We may be able to handle it by stipulation. 

The objective in doing this is to get enough material as possible 
by stipulation and avoid taking as many depositions as possible here in 
Washington. We think a considerable amount of time would be saved by 


conferences between counsel tomorrow and Wednesday without coming 
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Tr 217 _—in here and hashing it out a point at a time. 

The Presiding Officer: Yes. I think that is desirable. Is there 

anything further then? 
~ Mr. McKenna: Just one additional matter. Mr. Jahncke will be 
available as a witness on Friday of this week. 

The Presiding Officer: Isee. All right. 

Mr. Welch: And there is a possibility that Mr. McKenna and I 
have agreed that we might be able to stipulate so that Mr. Jahncke might 
not have to be here. 

Mr. McKenna: That's correct. 

* x * * * aK 

Tr219 Mr. Welch: Mr. Examiner, for the record I might explain what 
we have been doing and what we are still attempting todo. We have 
been in almost continuous session since we left here on Monday, either 
together or working out what we had agreed to during the course of our 
meetings. We have attempted to arrive at stipulations covering as many 
matters as possible in the case. I think it would be fair to say that we 
have substantially accomplished that. 

We have prepared what is called Stipulation No. 1 and Stipulation 
No. 2. There will be at least anadditional stipulation or stipulations, 
presumably Stipulations 3 and perhaps 4. 

Stipulations No. 1 and No. 2 essentially relate to the non-ABC 
portions of the issues, if it can be so labeled, essentially relating there- 
fore to the XETV and XEAC situation. 

* *x * * * * 

» Tr 225 Mr. Welch: I would like to make it clear in the record, Mr. 

Examiner, that when we are referring to Mr. Kaufman as a witness of 

. protestants, that he would be called as a witress for protestants to elicit 

facts which we alleged in our protest against their station's operation. 
The Presiding Officer: You mean he would be called for cross- 


examination. 
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Mr. Welch: Well, Mr. Kaufman is not either associated with 
KFMB-TV or KFSD-TV, but rather with XETV. So that if Mr. Kaufman 
were called, he would be asked to appear as a witness to elicit certain 
facts which were alleged in the protest. If he would not volunteer to do 
so, we would subpoena him. And during the course of the examination, 
should it become necessary, we would ask the right to cross-examine 
Mr. Kaufman as a hostile witness. 

The Presiding Officer: Of course, we are getting very supposi- 
titious at this point. We don't know what Mr. Kaufman's attidude during 


examination would be. However, the comment is noted. 
* 3c x x * * 


iD tee fives pel Bow Be ee & 


Tr 230 The Presiding Officer: Prior to going on the record, Stipulation 

Number 3 and Stipulation Number 4 have been distributed. 
Is there any statement to be made regarding these stipulations ? 
Mr. Ryan: Where are we? < 
The Presiding Officer: Do we want to talk about 1 and 2? 
Mr. Ryan: Yes. 
The Presiding Officer: All right. I just want to make it clear on 

the record that Stipulations Numbers 3 and 4 have been distributed. 


Let's then go back to Stipulations 1 and 2 which were offered - 
yesterday. 
Mr. Ely. e 


Mr. Ely: Mr. Chairman, I have read Stipulations 1 and 2, andI 
have no objection to the material set forth therein, and accordingly I will 


so stipulate. ; 
The Presiding Officer: All right, sir. a 
Mr. Gaguine, have you anything to say, sir? 
Mr. Gaguine: Mr. Examiner, may I point out in order to eliminate . 


Tr 231 any possible diffuculties later that in the stipulations where a refer- 
ence is made to XETV, the reference also means "Radio-Television, 
S.7A." 

“XETV" is the name of the television station of which the corpora- 
tion is the licensee. . 
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The Presiding Officer: By "the corporation", you mean Radio- 
Television, S, A. ? 

Mr. Gaguine: That is right. 

Mr. Ely: I assume that is agreeable toall the parties. 

Mr. Welch: I know that to be a fact. 

The Presiding Officer: All right then. 

Stipulations Numbers 1 and 2, having been offered -- 

Mr. Welch: Mr. Examiner, may I interrupt just a moment, please? 

The Presiding Officer: Yes, surely. 

Mr. Welch: You recall that yesterday the attachments to Stipula- 
tion Number 2 were not then ready in duplicated form? 

The Presiding Officer: Yes. 

Mr. Welch: I would like to hand the reporter now two copies of 
Attachment Number 1 to Stipulation Number 2, which is labelled "ABC 
Exhibit Number 1." “ 

Iam only offering the ABC Exhibit Number 1 at this time because 
it is part of the Stipulation Number 2, which I offer. 

The Presiding Officer: There are two other exhibits which are to 
be attached to that? 

Tr 232 Mr. Welch: Yes, sir. 

The Presiding Officer: They will be forthcoming next week? 

Mr. Welch: No, sir. If you will wait just a moment, I will walk 
them around as quickly as I can. 

The Presiding Officer: All right. 

Mr. Gaguine: Off the record. 

The Presiding Officer: Off the record. 

(Discussion off the record) 

The Presiding Officer: Back on the record then. 

Mr. Welch: I have also given the reporter now ABC Exhibit 
Number 2, which is the second attachment to Stipulation Number 2. 

The Presiding Officer: All right. 

Mr. Gaguine: Mr. Examiner, ABC Exhibit Number 3, although 


now ready, is unfortunately not in the room, and I will have it available 
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at the next hearing. 

The Presiding Officer: I see. 

Do you want then that the ruling on the receipt of Stipulation 
Number 2 be deferred until all the attachments are ready ? 

Mr. Welch: We would like, Mr. Chairman, to have the rulings 
on all of the stipulations deferred until all stipulations have been prepared 
because we may find perhaps and unfortunately that the last stipulation 
results in a nullity of agreement between the parties and we go back and 
start over again. We hope that isn't so. 

Tr 233 The Presiding Officer: Isee. Allright. Then the ruling on all 
the stipulations will be deferred. 

Can we have a statement then about Stipulations Numbers 3 and 
4 which have been distributed ? 

Mr. McKenna. 

Mr. McKenna: Mr. Examiner, I have handed to the reporter two 
copies of Stipulations Number 3 and Number 4. Stipulation Number 3 
covers the testimony of Mr. Jahncke. 

It is my understanding that this stipulation in the present form has 
been approved by all counsel without reservation. 

The Presiding Officer: Including counsel for the Broadcast 
Bureau ? 

Mr. McKenna: With the exception of counsel for the Broadcast 
Bureau. 

The Presiding Officer: All right. 

Do you want me to ask questions regarding this, or it is not 
necessary in view of your statement, Mr. McKenna. All counsel do 
stipulate on this. All right. 

Except that Mr. Ely has not yet had a chance to examine it, is 
that right, Mr. Ely, and you want to defer any statement until you have 
had a chance to examine it? 

Mr. Ely: Yes. If you will defer ruling on that until I have hada 
chance to. 


The Presiding Officer: Yes. 
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Tr 234 Mr. McKenna: Now with respect to Stipulation Number 4, there 
is a paragraph in that identified in that as paragraph number 5 which 
counsel for KFSD-TV as of the present time is unable to state as to 
whether or not he will or will not stipulate. He will endeavor to check 
on it over the weekend and be prepared to inform us on Tuesday morning. 

Mr. Ryan: I will so inform you on Tuesday. In fact, I can 
probably even by telephone inform you on Monday. 

Mr. McKenna: But with that one qualification, it is my under- 
standing that all counsel agree with the stipulation form and so stipulate. 

The Presiding Officer: I see. 

And counsel for the Broadcast Bureau also, I gather, wants an 
opportunity to examine this stipulation, too? 

Mr. Ely: Yes, sir. 

The Presiding Officer: All right. 

Mr. McKenna: I can state on behalf of the KFMB-TV, Mr. 
Examiner, that KFMB-TV stipulates as set forth in both Stipulations 
Number 3 and Number 4. 

The Presiding Officer: I see, and so far as Mr. Ryan is concerned, 
as I understand it, the only reservation he has now is with regard to 
paragraph number 5 of his Stipulation Number 4? 

Mr. Ryan: Right. 

The Presiding Officer: All right. 

a +d * x x * 

Tr 240 Mr. Welch: We have been attempting throughout the entire week 
to arrive at stipulations of fact and stipulations with respect to testimony 
that would be given in the event certain individuals were called to testi- 
fy, with the objective of eliminating as much as possible oral testimony 
by any of the witnesses either here or by means of depositions. 

I would state that it is my feeling that we are substantially 
accomplishing that goal and that, therefore, there will be little need 
for witnesses. 

Tr 241 Insofar as KFMB-TV is concerned, if agreements are reached 
between ABC counsel and me and XETV counsel and me, then I see little 
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need for me to request subpoenas or issuing of orders for taking 
depositions of witnesses. : 

Mr. Ely: XETV is not strictly represented by counsel at this | 
meeting. 

Mr. Welch: I understand that. Nevertheless, XETV counsel has 
been working with us on stipulations in order to supply us with factual 
material for this record. 

If my hopes come to fruition, then I will have no need to cross 
examine or examine Mr. Kaufman. If they do not, however, and 
witnesses of KFMB-TV are requested or required or ordered by you to 
appear in connection with certain matters in this hearing, then I would 
want to examine Mr. Kaufman extensively. 

So for purposes of dismissal from the case, if it is understood 
that we have seen the last of Mr. Kaufman in this proceeding, I would 
not take that position unless, as I say, our stipulation efforts prove to 
be very fruitful, which they would seem to be. But I don't want to 
waive the right to later examine Mr. Kaufman at some length on the 
XETV operation. 

* * x *x a x 

Tr 257 Mr. Welch: Mr. Examiner, I would like to comment on this 
stipulation. | Proposed Stipulation] We have arrived at this stipulation 
in an effort to avoid the necessity of depositions by the individuals whose 
names appear in this particular stipulation. 

5 * x * me * 

Tr 276 The Presiding Officer: Do all counsel then stipulate to Stipulations 
Number 1 and Number 2? 
Tr 277 Mr. McKenna: Yes, I so do. 

Mr. Ely: I do so stipulate. 

(KFSD-KFMB STIPULATIONS NUMBERS 1 and 2 WERE RECEIVED 
IN EVIDENCE. ) 

Mr. Welch: Those are the only stipulations I have to offer. The 


other counsel may have some. 
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Mr. McKenna: May I just add, with respect to this paragraph 19, 
.that Mr. Gaguine read into the record, it is my understanding of that 
paragraph that it is to make clear that the acceptance of the ABC net- 
work programs will not change the amount of Spanish-language programm- 
ing carried by XETV. I think that should be made clear on the record, 
if that isthe intention of that paragraph. 

Mr. Welch: I didn't so understand the paragraph to say "no 
change". I assume it is going necessarily to mean some change, in so 


far as program shifting is concerned, and there might be sone variation 


in percentage. I think the expression was "substantially changed". 
Mr. McKenna: I agree with what Mr. Welch has said. I just 
think the record should be clear that was the purpose for which this 


paragraph 19 was offered. 

Mr. Ely: Iam not quite sure I understand your remarks. 

Mr. Gaguine: May I make this statement: It was offered for the 
following purpose: 

It might be interpreted, in view of the option hours of the ABC- 

Tr 278 XETV affiliation agreement, that because Spanish Programs, at 
the present time, may fall within those option hours, and because of 
other language in the stipulation, that no Spanish programming will be 
carried and Spanish programming would not only be shifted but deleted. 

Mr. Ely: I see. 

Mr. Gaguine: This is intended to mean that substantially the 
same practices which are presently being followed would continue to be 
followed after the affiliation agreement. 

Mr. Ely: With respect to the amount of Spanish-language programm- 
ing which is now carried? 

Mr. Gaguine: I see. 

The Presiding Officer: Mr. McKenna. 

Mr. McKenna: I would like to offer Stipulation Number 3. In 
paragraph 3(g) of Stipulation Number 3, which appears in part on page 4 
of the stipulation, near the bottom of the page, the statement is made - 
and I quote - 
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"The primary reason why this was not consummated is | 
the statement made to me" -- | 
and so forth. 

Mr. Jansky is the person referred to by "me™. He has advised 
me they have checked the records in New York and they find that that 
statement was made to Mr. Al Beckman, who is the manager of the ABC 
Station Public Relations Department, and with that clarification, I so 
offer the stipulation. 

Tr 279 The Presiding Officer: Is there any objection to the stipulation 
being so amended ? 

Mr. Welch: No objection. 

Mr. Ely: No objection. 

The Presiding Officer: And is there any objection to the receipt 
of Stipulation Number 3 as offered by Mr. McKenna ? 

Mr. Ely: I = stipulate. 

The Presiding Officer: Let's get this then in due order. 

Mr. Welch, do you stipulate as to what Stipulation Number 3 sets 
forth ? 

Mr. Welch: I do. 

The Presiding Officer: And Mr. Ely? 

Mr. Ely: Yes, sir. 

The Presiding Officer: Stipulation Number 3 is received. 

(STIPULATION NUMBER 3 WAS RECEIVED IN EVIDENCE. ) 

The Presiding Officer: Stipulation Number 3 has therefore been 
received, and can we go on with the stipulations then? 

Mr. McKenna: Yes. 

I offer the Supplement to Stipulation Number 3. 

Mr. Welch: No objection. 

Mr. Ely: No objection. 

The Presiding Officer: Do counsel stipulate to the supplement 
also ? 


Mr. Welch: I do. 
Mr. Ely: I do. 
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Tr 280 The Presiding Officer: All right. Supplement to Stipulation 
Number 3 is received. 
(SUPPLEMENT TO STIPULATION NUMBER 3 WAS RECEIVED IN 
EVIDENCE. ) 
Mr. McKenna: I offer Stipulation Number 4. 
Mr. Welch: No objection. 
Mr. Ely: No objection. 
The Presiding Officer: And can we also have the other magic 
words, gentlemen? 
Mr. Ely: I so stipulate. 
Mr. Welch: I so stipulate, as set forth in Stipulation Number 4 
and Supp lement thereto. 
The Presiding Officer: All right; Stipulation Number 4 is received. 
(STIPULATION NUMBER 4 WAS RECEIVED IN EVIDENCE. ) 
Mr. McKenna: I offer the Supplement to Stipulation Number 4. 
Mr. Ely: I have no objection to the Supplement to Stipulation 
Number 4 and I so stipulate. 
The Presiding Officer: Mr. Welch, do you so stipulate ? 
Mr. Welch: I so stipulate. 
The Presiding Officer: Supplement to Stipulation Number 4 is 
received. 
(SUPPLEMENT TO STIPULATION NO. 4 WAS RECEIVED IN 
EVIDENCE) 
Mr. McKenna: I present Stipulation Number 5. 
Mr. Welch: I find no objection to stipulation Number 5, andI will 
stipulate to the contents thereof as so stated in that stipulation. 
The Presiding Officer: Mr.Ely? 
Mr. Ely: No objection; and it isso stipulated. 
The Presiding Officer: All right, Stipulation Number 5 is received. 
(STIPULATION NUMBER 5 WAS RECEIVED IN EVIDENCE) 
Mr. McKenna: I hereby submit Stipulation Number 6. 
Mr. Welch: I have no objection to the receipt in evidence of 
Stipulation Number 6 and I stipulate to the contents therein set forth. 
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Mr. Ely: I concur in the remarks of counsel for KF MB. 


The Presiding Officer: Stipulation Number 6 is received. 

(STIPULATION NUMBER 6 WAS RECEIVED IN EVIDENCE. ) 

Mr. McKenna: I offer Stipulation Number 7. 

Mr. Welch: I am authorized by my clients to state that they have | 
no objection to the stipulation and it will stipulate as set forth in the 
stipulation. 

The Presiding Officer: Mr. Ely? 

Mr. Ely: The Chief of the Broadcast Bureau has no objection to 
Stipulation 7 and it is so stipulated. 

The Presiding Officer: Stipulation Number 7 is received. 

(STIPULATION NUMBER 7 WAS RECEIVED IN EVIDENCE. ) 

The Presiding Officer: In all these cases it is understood you are 
acting on behalf of KFMB? 

Tr 282 Mr. Welch: I was going to make a statement to that effect after 
we finished. 

Mr. Gaguine: With respect to Stipulation 7, I would like to point 
out it is only the copy that was made available to the Examiner, that has 
all of the Spanish language text. The two copies in the record have the 
English language texts, and with respect to the last item, the English 
language text of a portion of the Spanish language text will be made 
available to you. 

The Presiding Officer: Isee. By "the last item" you mean 
Diario Oficial. 

Mr. Ely: I have no question as to the authenticity of the translation. 

The Presiding Officer: That takes care of all the stipulations, and 
we also have some exhibits, Mr. McKenna, that have not yet been 
received, 4, 5, 6, 7, and 8 of ABC, among others. 

Mr. McKenna: I offer ABC Exhibits 4 through 8. 

The Presiding Officer: Any objection to the receipt of these 
exhibits ? 

Mr. Welch: No objection. 

Mr. Ely: No objection. 


O£__$_$ 
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The Presiding Officer: ABC Exhibits 4, 5, 6, 7, and 8 are 
received. 


(ABC EXHIBITS 4, 5,6, 7 and 8 WERE RECEIVED IN EVIDENCE. ) 


TR 283 Mr. Welch: I would like to state, Mr. Examiner, that I have been 


authorized by counsel for KFSD-TV on behalf of KFSD-TV to stipulate 
to the material set forth in Stipulations 1 through 7 and attachments or 
amendments thereto, which have been received in evidence. 

I am also authorized to state that he has no objection to the 
receipt in evidence of ABC Exhibits 4 through 8. 

Mr. McKenna: Mr. Welch, are you in a position to stipulate on 
Mr. Ryan's behalf, with respect to this paragraph 19 to Stipulation Num- 
ber 2, which was added today ? 

Mr. Welch: Yes. AndI so stipulate. 

Mr. McKenna: Mr. Examiner, I am not sure whether ABC 
Exhibits 1 through 3 have been accepted or not. 

The Presiding Officer: Oh, they were the attachments to 
Stipulation Number 2? 

Mr. McKenna: Yes. 

The Presiding Officer: Yes. I don't think so. In order to make 
that doubly sure, however, is there any objection to the receipt of ABC 
Exhibits 1, 2 and 3, which are attached to Stipulation Number 2? 

Mr. Welch: No objection. 

Mr. Ely: No objection. 

Mr. Welch: And Iam authorized to state that counsel for KFSD- 
TV has no objection. 

The Presiding Officer: ABC Exhibits Numbers 1, 2 and 3, which 








TR 284 were attached to stipulation Number 2 are received. 


(ABC EXHIBITS 1, 2 and 3, WERE RECEIVED IN EVIDENCE. ) 

Mr. McKenna: Before we turn to any other matters, Mr. 
Examiner, on reading yesterday's transcript, on page 270 where we were 
referring to the Chain Broadcasting Report, and the ABC- Paramount 
Emergency Hearing, I note I am quoted as saying, and I quote: "I do not 


intend to quote from the reports and the decision." 
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That should have been: "I do intend to quote from the reports and 
the decision. ™ 

The Presiding Officer: What line is that on page 270, Mr. 
Mc. Kenna ? 

Mr. McKenna: It is lines 4 and 5. 

The Presiding Officer: Oh, you want tocross out the word "not"? 

Mr. McKenna: That is correct. 

The Presiding Officer: In reference to that page, among other 
pages, which I note -- 

Are you finished, by the way ? 

Mr. McKenna: Yes, I am. 

The Presiding Officer: I should like to say this: that in the state- 
ment that I made on that page, from lines 13 to 15, it reads as follows: 

"Isn't understood on any matter on which official notice 

is to be taken" and so forth, - 

and it should be: 


Tr 285 "It is to be understood that" -- 


and the rest of the sentence follows: 

Mr. McKenna: All right. 

The Presiding Officer: Now, there are other little matters in the 
transcript, but I don't think it is worth while to take them up now. We 
can do that at any time. 

Mr. McKenna: All right. 

The Presiding Officer: By the way, the Paramount case is 


referred to in the transcript on page 269 as "ABC-Paramount Emergency 


Hearing”. Of course, it should be "Merger Hearing." 

Also, maybe on page 245 I should make a statement regarding 
line 14, because it relates to a stipulation, and I say there - or the 
transcript has me saying: 

"It will be understood this sub-paragraph (j)," -- 
and so forth -- 

“replaced”. 

"Replaced" should read "replacing". 


IIIS SSSSSSSSII ee 
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Off the record. 

(Discussion off the record. ) 

The Presiding Officer: All right. Can we go back on the record, 
then, gentlemen ? 

Mr. Welch: Mr. Examiner, KFMB-TV has no further evidence to 
present in this hearing. 

I am also authorized to state on behalf of KFSD-TV that they in- 
tend to offer no further evidence in this proceeding. 

Tr 286 I also wish to state, Mr. Examiner, I do not intend to request 
any subpoenaes or to issue any notice of taking depositions in this case. 

Mr. McKenna: ABC rests. 

The Presiding Officer: Mr. Ely? 

Mr. Ely: The Broadcast Bureau has no evidence to offer. 

Mr. Welch: I will allow, Mr. Examiner, for, I guess, principally 
your convenience, and certainly to some extent counsel's convenience for 
preparation of proposed findings, I should like to state there are certain 
issues in this hearing upon which we no longer intend to rely, and I would 
like to indicate which those are. 

We propose to offer no evidence or further evidence, and do not 
rely on Issues L, O and P. 

With respect to Issue G, we do not intend to rely on the last of that 
issue, reading: 

“and whether such arrangements reflect adversely on 

the character of the principals of ABC." 

With respect to Issue K, we do not intend to rely upon the word 
"commercial" as contained in that issue, and with respect to the word 
"advertising" we do not expect to rely upon spot announcements, the 
length of commercial copy, commercial continuity involved, or the type 
of sponsor. 

Mr. McKenna: In that connection, Mr. Welch, is it clear that 
you intend to rely upon the advertising practices of XETV only to the 

Tr 287 extent that they are specifically brought in issue under Issues A 
and B? 
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Mr. Welch: I cannot so agree, because I am not personally cer- 
tain that A and B encompass what we have attempted to show in the 
advertising practices of Station XETV. I am not now talking about the 
commercial advertising on the station itself, at any rate, but such 
advertising as the station has done, we have offered exhibits in evidence 
and I do intend to rely upon that evidence. 

If that comes under A and B completely, then the answer to your 
question would be "Yes", but I have a little difficulty reading it and con- 
cluding that it does. 

That is why I want the word “advertising” left in under that, but 
with the understanding that we do not intend to even refer to, let alone 
rely on, the commercial programming on the station, in any of its 
aspects. 

Mr. Ely: Iam still not clear as to why you want “advertising” 
left in this issue A. 

Mr. Welch: Well, as I read Issues A and B, and then try to put 
the evidence under those issues which we have offered in evidence in this 
case, Iam not certain that the issues quite go far enough. Therefore I 
want the word “advertising” left in there, and all I can do is explain what 
I intend to rely on. 

If I were certain that A and B was all-inclusive of the material 
we put in evidence with respect to the advertising practices of XETV, 

Tr 288 I would strike "advertising", but I am not personally convinced 
that it is, and therefore, I wouldn't eliminate it. 

Mr. McKenna: In any event, is it correct to say you are not going 
to rely on anything that XETV broadcasts. 

Mr. Welch: No; not as you have stated them. What you stated 
was "anything that XETV broadcasts". I didn't say -- you meant 
commercial? 

Mr. Ely: Any advertising that XETV broadcasts. 

Mr. Welch: That is correct. 

Mr. McKenna: With that qualification, Ithink I am clear. 
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The Presiding Officer: Does that conclude your statement regard- 
ing the issues, Mr. Welch? 

Mr. Welch: No, sir. I have one further statement to make, and 
that is with respect to Issue Q. 

Mr. Gaguine: Before you get to that, am I to assume also, in view 
of the testimony of Mr. Kaufman, that when you refer to programming 
practices of XETV you are not referring to commercial content, you are 
not referring to length of spot announcements, number of spot announce- 
ments, but in substance you are referring to what is known in our field 
as program balance, and the particular program to which I refer speci- 
fically is the long program in one of your exhibits. 

Mr. Welch: Iam not going to so agree. I stated exactly what I 
intended, and I am not going to retract any further, otherwise we can 

Tr 289 get my statement on Issue A. I think it must have been very, very 
clear, both on this record and off the record, what I am not going to do. 

I try to say it fifteen different ways. Now, if that is not satis- 
factory, then I won't eliminate “advertising”. 

The Presiding Officer: Off the record. 

(Discussion off the record. ) 

The Presiding Officer: Shall we go back on the record. 

Mr. Welch: Yes. 

The Presiding Officer: Back on the record. 

Mr. Welch: I don't know if the record is clear in my position on 
that. 

I do not agree with what Mr. Gaguine said. 

The Presiding Officer: Now, in regard to Issue Q, Mr. Welch. 

Mr. McKenna: Just before you leave that, don't you thinkit would 
be better, Mr. Welch, if you were to say that you do not agree in full 
with what Mr. Gaguine said? 

Mr. Welch: That is absolutely correct. 

Now, with respect to Issue Q, Mr. Examiner, we do not intem to 
rely on the portion in that issue commencing with "(1)" and ending with 
the quote and end-quote preceding "(3)". 
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The Presiding Officer: In other words, you cross out those 
clauses 1 and 2? 
Mr. Welch: Yes. 


Tr 299 The Presiding Officer: The only one remaining is Clause Number 


3? 

Mr. Welch: Yes. I have no further statement to make on the 
issues. 

I think I stated - but to be certain, - I am authorized by counsel 
for KFSD-TV to state that he agrees with the position that I have just 
taken with respect to the issues. 

Mr. Ely: May we assume for the purpose of this proceeding that 
you have, for KFSD-TV, that they will stipulate that the evidence does 
not support those issues which have been deleted in whole orin part? 

Mr. Welch: Yes. 

The Presiding Officer: Is there anything further, then, gentlemen? 
Is this record then in a position to be closed? 

Mr. Welch: I just have one matter I would like to bring up here. 

As you know, KFMB-TV and KFSD-TV have an appeal pending 
from your hearing order before the Commission, which ms not yet been 
decided by the Commission. 

I assume that our exception carries forward, that we can pursue 
our objection before the full Commission, in matters raised in the appeal? 
The Presiding Officer: I see. That is, in the event the Com- 

mission does not issue a ruling on that appeal before the initial decision 


in this case comes out? 


Tr 291 Mr. Welch: No matter when they act on it, sir, I would like the 


right - I think I have the right - but I would like to have you grant it, 
anyway, to carry forward the exception on the record as set forth in . 
the appeal which we filed with the Commission. They have not acted 
on the appeal. 

The Presiding Officer: All right. 

Is there any objection to Mr. Welch's carrying forward that ex- 
ception on the record. 
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Mr. McKenna: Would Mr. Welch care to state wherein he has 
been prejudiced by the ruling ? 

Mr. Welch: We will provide you with that at length. 

The Presiding Officer: Off the record. 

(Discussion off the record. ) 

The Presiding Officer: Back on the record. 

Are there any objections, then, to Mr. Welch's carrying forward 
his exception in regard to the matters that are set forth in his appeal, 
now pending before the Commission ? 

Mr. McKenna: Mr. Examiner, my position in this matter has 
been set forth previously on the record, and in the responses that we 
have filed on the appeal, which Mr. Welch has submitted. 

The Presiding Officer: Mr. Ely. 

Mr. Ely: I think we have set forth our position heretofore in the 
replies. 

The Presiding Officer: Well, for whatever it is worth, Mr. Welch 
may carry forward the exception in the present record. 


* * oe * * 


Tr 301 Mr. Green: * * * 

% x XK a * * 

Now, the effect of the ruling was to deprive us of our right to 
request subpoenas duces tecum. Now, this was a case where we made 
allegations much of which was on information and belief. We thouzht 
what we said was true, that we needed documents in the possession of 
ABC and XETV for the purposes of proving our direct case. In other 
words, such documents constituted part of our direct case. 

We had no way of securing those in advance of the hearing. Sub- 
poena duces tecum is a hearing device, but regardless of what documents 
we may have discovered or found through the means of the subpoena duces 
tecum we could not put such documents into the evidence at the hearing. 
What we didn't exchange on March 12, that is, one week in advance of 


a hearing, we were absolutely precluded from later on putting into the 


hearing. 
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And I think in this connection it is important to point out this was 
the type of case where things like correspondence, memoranda, etcetera, 
relating to the XETV-ABC affiliation were in the possession of the other 
parties. We could not get these in advance to be able to reproduce and 
exchange in advance of the hearing, so that a requirement was imposed 
on us and we had no means to meet the requirement. Our proof was 
cut short in this proceeding. We were prevented from making a com- 
plete case. 

Now I have stated the effect of the ruling. That is, we were 
absolutely barred from placing into evidence anything related to or 
rather any written documents related to our direct case that we had not 
exchanged one week in advance of the hearing. 


* * * *€ * * 


Tr 320 Mr. Green: * * * 
* ue *K me * aK 
Secondly, since April 5, 1956, they have been sending kinescopes 
to XETV. They rely on the Baker case, whichI must admit is a case 
Tr 321 where they might be right. I think the Baker case is wrong. I 
think the statutory history of Section 325 shows the Baker case is wrong 
and I think the Commission could well make another test of the Baker 
case and issue perhaps a show-cause order and try to get ABC to cease 
and desist from what I think is an illegal practice. But, again I say, 


they have been doing it under the Baker case. 


* ae x * we * 
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[Filed November 21, 1956] 
CASE NO. 13, 617 
NOTICE OF APPEAL 
AND STATEMENT OF REASONS THEREFOR 


1. Wrather-Alvarez Broadcasting, Inc. (hereinafter sometimes 
referred to as KFMB-TV), licensee of Radio Station KFMB and Television 
Station KFMB-TV, Channel 8, San Diego, California, hereby gives 
notice of its appeal to the United States Court of Appeals for the District 
of Columbia Circuit from the following actions of the Federal Communi- 
cations Commission (hereinafter sometimes called the Commission). 

a. An interlocutory Memorandum Opinion and Order of 
the Commission in Docket No. 11613, released June 22, 1956, denying 
appellant's petition for review from a ruling of the Hearing Examiner 
which directed the parties to produce all the written evidence in support 
of their direct cases one week in advance of hearing, without provision 
being made therein or in the Commission's Rules and Regulations for 
later production upon good cause being shown or for any procedure where- 
by such evidence could be reached by discovery, subpoena, or examina- 
tion before the said hearing commenced (FCC 56-566); 

b. A final decision of the Commission in Docket No. 
11613, public notice of which was first given on October 22, 1956, in 
which the Commission (1) reaffirmed its ruling with reference to pre- 
hearing production of all written direct evidence; (2) reaffirmed and made 
effective immediately an earlier grant without hearing of a permit 
authorizing American Broadcasting-Paramount Theatres, Inc. (herein- 
after sometimes called ABC), to maintain a broadcast studio in the 
United States to transmit* television programs to Television Station 
XETV, Channel 6, Tijuana, Mexico, for rebroadcast of signals which 
can be received consistently in the United States; and (3) failed to decide 
that the physical delivery** of films and kinescopes of ABC programs 


*by coaxial cable or microwave relay ("interconnected") and by non- 
electrical means ("non-interconnected") 


**by non-electrical means ("non-interconnected") 


ee 
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to XETV during the course of this proceeding without Commission per- 


mit was a direct violation of statute, and a circumvention and evasion 


by ABC of Commission authority during a hearing specifically designed 


by the Congress to determine whether such action should be authorized 
in the public interest (FCC 56-993). 

2. This appeal is taken pursuant to Section 402(b) of the Com- 
munications Act of 1934, as amended, 66 Stat. 718, 47 U.S.C. 
Sec. 402(b) and Section 10 of the Administrative Procedure Act, 60 
Stat. 243, 5 U.S.C. Sec. 1009. KFMB-TV is a "person" who is ag- 
grieved and whose interests are adversely affected within the meaning 
of the said statutes, in that it is sustaining economic injury as a result 
of the said actions as the licensee and operator of a television and radio 
broadcast station licensed to San Diego, California, and has been 
denied its rights to present its case by evidence required in a full and 
fair hearing for disclosure of the facts, contrary to the Rules and 
Regulations of the Commission, the applicable governing statutes, and 
the Constitution of the United States. 

STATEMENT OF THE NATURE OF THE PROCEEDINGS AS 

TO WHICH THE APPEAL IS TAKEN 

3. Section 325(b) of the Communications Act of 1934, as amended, 
48 Stat. 109, 47 U.S.C. Sec. 325(b), requires that a permit from 
the Commission must first be obtained upon proper application therefor 
before a person may "locate, use, or maintain a radio broadcast studio 
or other place or apparatus from which or whereby sound waves are 
converted into electric energy, or mechanical or physical reproduction 
of sound waves produced, and caused to be transmitted or delivered” to 
a foreign station for broadcast whose emissions may be received con- 
sistently in the United States. 

4. Pursuant to said statute, on February 17, 1955, ABC filed 
an informal application for authority to furnish its television network 
programs for one year to XETV at Tijuana, Mexico, for broadcast 
by that station. The Grade A and Grade B contours of KFMB-TV 
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(at that time a CBS and ABC affiliate) and of KFSD-TV (an NBC affiliate), 
the two existing stations in San Diego, California (1950 census popula- 
tion 334, 387), fall within those of XETV at Tijuana (1950 census popu- 
lation 59,952). Tijuana and San Diego are fifteen miles apart, center 
to center. Timely petitions were filed by both KFMB-TV and KFSD-TV 
requesting that the application be designated for hearing and setting 
forth therein at some length public interest considerations for denying 
the application, opposition thereto was filed by ABC, and a reply 
thereto filed by KFMB-TV. On November 23, 1955, the Commission 
summarily granted the ABC application without hearing and denied 
the petitions of KFMB-TV and KFSD-TV, by a one-page letter in 
which it stated that ABC had shown a need for the service, that the grant 
would serve the public interest, that petitioners’ allegations failed to 
show sufficient substantial injury, and that the maintenance of a free 
interchange of programs outweighed the suggested possible adverse 
effects. 

9. Thereupon, on December 23, 1955, KFMB-TV and KFSD-TV 
filed protests pursuant to Section 309(c) of the Communications Act 
of 1934, as amended, 66 Stat. 715, 47U.S.C. Sec. 309(c), against 
the grant of the ABC application without hearing. By Memorandum 
Opinion and Order released January 23, 1956, the Commission (1) found 
the protestants to be "parties in interest" within the meaning of Section 
309(c), (2) found that they had specified facts, matters and things 
relied upon with sufficient particularity to support a hearing on the 
issues specified by the protestants, "which issues ***are not being 
adopted by the Commission and are specified below only because of the 
mandatory requirements of the existing provisions of Section 309(c) of 
the Communications Act***"; (3) placed the burden of proof on all the 
issues on the protestants, (4) postponed the effective date of the grant; 
and (5) ordered the hearing to commence on March 19, 1956. 

6. At the prehearing conference on February 14, 1956, over the 
strenuous objections of the protestants, the Hearing Examiner ordered 


a 
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the parties to exchange all written evidence, exhibits, or documentary 
material in support of their direct cases on March 12, 1956, one week 
in advance of the hearing date, the parties to be precluded thereafter 
from presenting any written evidence whatsoever in support of their 
direct cases not so exchanged (Order After Prehearing Conference, para. 
3a; T. 55-67). At no time did the Examiner state that supplementary 
written evidence essential to proof of the issues could be introduced 
as part of protestants’ direct case upon good cause shown, at no time 
did the Examiner provide, nor do the Rules and Regulations of the Com- 
mission so provide, for the forced production of written evidence by 
discovery, Subpoena, or examination at any time before hearing. 

7. As provided by Section 1.750 of the Commission's Rules, 
within two days after the ruling, specifically on February 16, 1956, 
protestants filed a petition for review of the Examiner's ruling; opposi- 
tion thereto was filed by ABC; a pleading was filed by the Chief of the 
Broadcast Bureau of the Commission stating he was constrained to 
agree with protestants that the Examiner was without authority under 
the Rules to require the prior exchange of allexhibits, since the action 
amounted to discovery; and a reply was filed by KFMB-TV to the opposi- 
tion of ABC. By Memorandum Opinion and Order released June 22, 
1956, after the hearing had been concluded and the very day after ex- 
ceptions were filed to the Examiner's Initial Decision, the Commission 
affirmed the Examiner's ruling and denied protestants’ petitions for 
review, holding that the order was within the Examiner's authority to 
regulate the course of the hearing. The Commission stated, without 
record citation, in paragraph 14: 

"We find in the Examiner's ruling nothing to sub- 
stantiate the assertion that the protestants are pre- 
cluded from presenting written evidence not 
previously exchanged in advance of the hearing in 
Situations where the course of the hearing necessi- 


tates the introduction of supplementary written 
evidence essential to the proof of the issues." 
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The exceptions of protestant to the Initial Decision and Oral Argument 
thereon carried forward protestant's objection to the Hearing Exami- 
ner's ruling and to this statement. In the final decision released on 
October 22, 1956, the ruling was again affirmed by the Commission. 

8. The exchange of the exhibits took place on March 12, 1956, 
as ordered by the Examiner, but under protest by both protestants. 
After the record was closed on March 29, 1956, and before proposed 
findings and conclusions were to be filed by the parties, ABC, on 
April 5, 1956, began delivering films and kinescopes for broadcast 
by XETV without first obtaining a permit upon application therefor 
under Section 325(b) of the Communications Act of 1934, as amended. 
Over the objections of protestant, the Commission held by its Decision 
released October 22, 1956, that it saw no reason why a possible viola- 
tion of Section 325 should have been added originally and that the record 
does not support a contention that such an issue should have been 
designated. : 

9. On May 16, 1956, after the record had been closed, pleadings 
filed, and the case taken under advisement by the Hearing Examiner, 
and although a stay on ABC transmission was in effect pending the 
determination whether such transmission would serve the public in- 
terest, the Commission granted authority to ABC, over the objection 
of KFMB-TV but not KFSD-TV, to transmit to XETV television broad- 
casts of the United States national political conventions, four pre- 
convention programs, and an election night program, said action being 
taken by the Commission "without prejudice” to any action it might take 
as a result of this proceeding. 

10. On June 6, 1956, the Examiner issued an initial decision 
concluding that the grant of the application of ABC to transmit pro- 
grams for broadcast by XETV should be affirmed. By final decision 
released October 22, 1956, as aforesaid, the grant was affirmed by 


the Commission and made effective immediately. 
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STATEMENT OF THE REASONS ON WHICH THE 
APPELLANT INTENDS TO RELY 
11. That the ruling of the Examiner, affirmed by the Commission, 
which ordered the parties to exchange all written evidence, exhibits, 
and documentary material in support of their direct case one week 
in advance of hearing, thereafter to be foreclosed absolutely from 
offering direct written evidence not exchanged, without provision for 
later production upon good cause being shown or for any procedure 
whereby such evidence could be forced by discovery, subpoena, or « 
examination before the time of hearing, was a denial of the fundamental 
right to a full and fair hearing and to due process of law in an ad- 
judicatory proceeding. 
12. That the interpretation of the Examiner's ruling by the 
Commission, that the parties were not precluded from presenting writ- 
ten evidence not previously exchanged where necessitated by the course 
of the hearing, was erroneous, unsupported by the record or any < 
citation thereof, contrary to the understanding and interpretation 
of the parties, and, insofar as it may be construed to have effected 
a modification of the absolute ruling of the Exa~iner, came too late 
to be of any application in this proceeding. 
13. That the ruling of the Examiner affirmed by the Commission 
effectively precluded the protestant from offering pertinent and material 
evidence required for a full and true disclosure of the facts in support 
of the issues under protestant's burden of proof. * 
14. That the Commission was arbitrary and capricious, and 


disregarded such evidence as is in the record, in failing to find: 
a. That XETV has operated in substantial violation of 
Mexican law, as supported by probative evidence in the record, relating 
to foreign-language programming, requirements for governmental 
authorizations therefor, commercial and station-identification broad- 
casting, political and religious programming, and nationality of its > 
personnel; 
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b. That Channel 6 was assigned to Tijuana, Mexico, under 
an agreement between the United States and Mexico, and was licensed to 
XETV under authorization issued by the Government of Mexico, but that 
XETV holds itself out to be a San Diego station, and operates as an 
American station managed from San Diego, designed to serve American 

oP audiences, and owned by aliens, without being subject to any regulation 
of its practices by the Commission under the Communications Act of 
1934, as amended, or to revenue, wage and hour, social security, 
unemployment compensation, unfair trade practice or other legislation 
of the United States; 

c. That an important principal of XETV, formerly the 
licensee of XETV and presently a part-owner holding a position of 

. trust and responsibility therein, has operated a radio station in a 
manner highly objectionable and offensive under any reasonable standards 
of good practice, taste, and responsibility. 
15. That the Commission was arbitrary and capricious, and dis- 
regarded such evidence as is in the record, in failing to conclude: 

a. That it is contrary to the public interest to foster, pro- 
mote, and encourage the establishment and maintenance of what is in all 
practical operation an American station owned by aliens, not subject 

to the jurisdiction and the regulatory supervision of the body charged 
with the administration of the laws governing the operation of American 
stations, and outside the scope of salutary legislation governing business 
practice and the public welfare; 
b. That it is contrary to the public interest to authorize 
the grant in question to permit XETV to become a network affiliate 
of ABC when XETV is not only outside the jurisdiction of the Com- 
< mission but also has demonstrated unreliability in the character of its 
ownership, the nature of its operation, and its violation and disregard 
of the laws under which it is licensed to operate. 
16. That the Commission was arbitrary and capricious in im- 
posing on KFMEB-TV the erroneous standard of proof of demonstrating 


Pe ll ELE Err 








196 
that the statutes which it introduced were the complete” and "governing" 
provisions of Mexican law as indicated by the first sentence of para- 
graph 36 of the final decision wherein the Commission stated, "There 


is no evidence in this record that the regulations introduced by protestants : 
are the complete and governing provisions applicable to Mexican tele- 

vision stations." The Commission erred in failing to recognize that the a 
correct standard of proof is that the laws introduced by KFMB-TV 


would constitute the applicable and governing provisions of Mexican 
law unless ABC introduced evidence to prove the contrary. 


« 


17. That the Commission was arbitrary and capricious, dis- 
regarded substantial evidence in the record, and abdicated its statutory 
responsibility in refusing to determine, under issues (h), (m), (n), and 
(r), that the delivery of films and kinescopes by ABC to XETV by non- < 
interconnected means subsequent to April 5, 1956, without first obtaining 
a Commission permit upon proper application therefor, was a direct 
violation of Section 325(b) and an evasion and circumvention of Com- 
mission authority designed to determine whether such action would 
serve the public interest. 

STATEMENT OF THE RELIEF REQUESTED 

WHEREFORE, THE PREMISES CONSIDERED, the appellant 
requests that this Honorable Court: 

1. Reverse and set aside the Memorandum Opinion and Order 
released June 21, 1956, and the decision released October 22, 1956, 


herein complained of; 


be 


2. Remand the cause to the Federal Communications Commission 
for further proceedings in accordance with law; 
3. Direct that the Commission conduct a new and full hearing 
on all of the issues specified in the Commission's Memorandum 
Opinion and Order of January 23, 1956, with opportunity afforded to 
the parties to present all oral and documentary evidence required for 
a full and true disclosure of the facts; 
4. Direct that the effective date of the grant herein complained 
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of be postponed pending a final determination by the Commission in the 
hearing with respect to the issues herein; 

9. Direct that the postponement of the effective date of the grant 
as requested in paragraph 4 above include specifically the prohibition 
of the physical delivery of films and kinescopes to XETV, Tijuana, 
Mexico; and 

6. Grant appellant such other and further relief as this Court 


might determine just and proper in the premises. 


Respectfully submitted, 


WRATHER-ALVAREZ BROADCASTING, INC., 
Appellant 


By /s/ Vincent B. Welch 
/s/ Vincent A. Pepper 
/s/ Herbert E. Forrest 
/s/ Robert N. Green 


Its Attorneys 
WELCH, MOTT & MORGAN 


* * Oe Xx 


November 21, 1956 


[ACKNOWLEDGEMENT OF SERVICE] 
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. No. 13, 674 
| Filed January 17, 1957] 
NOTICE OF APPEAL 
AND STATEMENT OF REASONS THEREFOR 

1. Wrather-Alvarez Broadcasting, Inc. (hereinafter sometimes 
called KFMB-TV), licensee of Radio Station KFMB and Television Station 
KFMB-TV, Channel 8, both in San Diego, California, hereby gives 
notice of its appeal to the United States Court of Appeals for the District 
of Columbia Circuit, from a Memorandum Opinion and Order of the 
Federal Communications Commission (hereinafter sometimes called the 
Commission) in Docket No. 11613, released January 11, 1957 (FCC 57- 
34), which ordered: 

a. That a Final Decision heretofore entered in said proceeding 
released October 22, 1956 (FCC 56-993), be amended so as to provide 
that the Commission concluded that the practice of American Broadcasting- 
Paramount Theatres, Inc. (hereinafter sometimes called ABC) in deliver- 
ing films and Kinescopes to Station XETV, Tijuana, Mexico, on a non- 
interconnected basis since April 5, 1956, without prior authorization 
from the Commission, in no way affected ABC's basic qualifications, or 
otherwise required a conclusion that grant of its application to transmit 
programs to XETV would not be in the public interest, convenience, and 
necessity. 

b. That, except insofar as the "Petition for Reconsideration" 
filed by ABC was granted by the addition of such amendment, it was 
denied. 

2. This appeal is taken pursuant to Section 402 (b) of the Communi- 
cations Act of 1934, as amended (hereinafter sometimes called the Act), 
66 Stat. 718, 47 U.S.C., Sec. 402 (b). KFMB-TV is a person who is 
aggrieved and whose interests are adversely affected within the meaning 
of said statute, in that it is sustaining economic injury as a result of 


said action as the licensee and operator of a television and radio broad- 
cast station in San Diego, California, serving substantially the same area 
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ny 


as Station XETV. 

3. KFMB-TV hereby incorporates by reference the "Notice of 
Appeal and Statement of Reasons Therefor" filed in Wrather-Alvarez 
Broadcasting, Inc. v. Federal Communications Commission, Case No. 
13, 617. 

4. On February 17, 1955, ABC filed an informal application under 
Section 325 (b) of the Communications Act of 1934, as amended, 48 Stat. 
109, 47 U.S.C., Sec. 325 (b) for a permit to locate, use, or maintain a 
broadcast studio or other place or apparatus in the United States for the 
production of television programs to be furnished for one year to Station 
XETV at Tijuana, Mexico, for broadcast by that station. Said applica- 
tion requested authority for transmission by both coaxial cable or micro- 
wave relay (interconnected transmission) and by non-electrical film or 
television recordings by various methods (non-interconnected transmis- 
sion). The Grade A and Grade B contours of KFMB-TV (at that time a 
CBS and ABC affiliate) and of KFSD-TV (an NBC affiliate), the two exist- 
ing stations in San Diego, California (1950 census population 334, 387), 
fall within those of XETV at Tijuana, Mexico (1950 census population 
59,952). Tijuana and San Diego are 15 miles apart, center to center. 

5. Timely petitions were filed by both KFMB-TV and KFSD-TV 
requesting that the application be designated for hearing, and setting 
forth therein at some length public interest considerations for denying the 
application; opposition thereto was filed by ABC; and a reply thereto was 
filed by KFMB-TV. On November 23, 1955, the Commission summarily 
granted the ABC application without hearing and denied the petitions of 
KFMB-TV and KFSD-TV, by a one-page letter in which it stated that 
ABC had shown a need for the service, that the grant would serve the 
public interest, that petitioners’ allegations failed to show sufficient 
substantial injury, and that the maintenance of a free interchange of 
programs outweighed the suggested possible adverse effects. 

6. Thereupon, on December 23, 1955, KFMB-TV and KFSD-TV 
filed protests pursuant to Section 309 (c) of the Communications Act of 
1934, as amended 66 Stat. 715, 47 U.S.C. Sec. 309 (c), against the 


grant of the ABC application without hearing. In reply to said protests, 
ABC contended inter alia that it was free, under the authority of Baker 

v. United States, 5th Cir., 1937, 93 F. 2d 332, cert. den. 303 U.S. 642, 
to deliver to Station XETV any and all filmed or kinescoped programs 
without Commission authority. By Memorandum Opinion and Order re- 
leased January 23, 1956, the Commission: (1) found the protestants to 

be “parties in interest" within the meaning of Section 309 (c); (2) found 
that they had specified facts, matters and things relied upon with suffi- 
cient particularity to support a hearing on the issues specified by the 
protestants, "which issues. . . are not being adopted by the Commission 
and are specified below only because of the mandatory requirements of 

the existing provisions of Section 309 (c) of the Communications Act. . .", 


(3) placed the burden of proof on all the issues on the protestants: (4) 


postponed the effective date of the grant; and (5) ordered the hearing to 
commence on March 19, 1956. 

7. During the course of the hearing which commenced on March 
19, 1956, ABC indicated an intent to deliver films and kinescopes to 
XETV on a non-interconnected basis after April 4, 1956, upon the expira- 
tion of certain contractual arrangements with Stations KFMB-TV and 
KFSD-TV. The Commission has found that the parties are agreed that 
ABC has delivered films and kinescopes to XETV on a non-interconnected 
basis since April 5, 1956, without prior authorization from the Commis- 
sion. It does not appear any notification of such practice was transmit- 
ted by ABC to the Commission. The propriety of this action was ques- 
tioned by KFMB-TV at hearing, in proposed findings and conclusions, 
and in exceptions to the Initial Decision of the Hearing Examiner. In its 
reply to said proposed findings and to said exceptions, ABC contended 
that the question whether ABC had thereby violated Section 325 (b) of the 
Act was outside the issues in the proceeding. 

8. The record of the hearing was closed on March 29, 1956, and 
an Initial Decision issued by the Hearing Examiner on June 6, 1956, 
which concluded that the grant of the application of ABC to transmit 
network programs for broadcast by XETV should be affirmed. 





9. By Final Decision released October 22, 1956, the grant was 
affirmed by the Commission and made effective immediately. In Para- 
grph 38 of its findings, the Commission stated in part: 

". . . KFMB-TV argues that Section 325 of the Act is 
being violated, but there is no issue in the proceeding 
questioning a possible violation of Section 325. We saw 
no reason to add such an issue originally and the record in 
this case would not support a contention that such an issue 
should have been designated in the hearing order." 

10. On November 21, 1956, KFMB-TV filed a notice of appeal 
and petition for stay before this Court in Wrather-Alvarez Broadcasting, 
Inc. v. Federal Communications Commission, Case No. 13,617, from 
the action of the Commission in: (1) affirming a ruling of the Hearing 
Examiner concerned with the production of written evidence in support 
of the direct cases of the parties one week in advance of hearing; (2) 
affirming the grant of the ABC application, to be made effective imme- 
diately; and (3) failing to decide "that the physical delivery** of films 
and kinescopes of ABC programs to XETV during the course of this pro- 
ceeding without Commission permit was a direct violation of statute, 
and a circumvention and evasion by ABC of Commission authority during 
a hearing specifically designed by the Congress to determine whether 
such action should be authorized in the public interest." 

11. On that same day, after KFMB-TV filed its notice of appeal, 1/ 
ABC filed a three-page Petition for Reconsideration requesting the 
Commission to “reconsider or supplement" Paragraph 38 of its final 
decision, by disposing of the "issue of violation of Section 325 upon the 
merits. "* Opposition to the petition for stay of KFMB-TV anda motion 
to dismiss based upon said Petition for Reconsideration, was filed by 
ABC as intervenor in the proceeding before this Court in Case No. 
13,617. The petition for stay of KFMB-TV was denied by this Court 


"**By non-electrical means (‘non-interconnected')." 


1/_—s‘The office of the Clerk of this Court is open for the transaction of 
business until 4 o'clock p.m. on weekdays except holidays and Saturdays. 
Rule 3(c) of this Court. The termination of the business days of the 
Commission is at 5p.m. See Valley Broadcasting Company, Inc. v. 
Federal Communications Commission, Case Nos. 13,110 and 13,111, 
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on December 10, 1956, and the motion of ABC to dismiss was denied on 
December 11, 1956, without prejudice to renewal in intervenor's brief 
and at the argument on the merits. 

12. Prehearing conference in Case No. 13,617 was continued on 
December 20, 1956, by Chief Judge Edgerton pending opportunity to the 
Commission to rule on ABC's "Petition for Reconsideration." On Jan- 
uary 11, 1957, as aforesaid, the Commission issued a Memorandum 
Opinion and Order which took notice of the transmission of films and 
kinescopes by ABC to XETV from April 5, 1956, but concluded that the 
practice did not affect applicant ABC's basic qualifications or otherwise 
require a conclusion that grant of the application would not be in the public 
interest. 


STATEMENT OF THE REASONS ON WHICH 
THE APPELLANT INTENDS TO RELY 


13. That the Commission committed error, and abdicated its 
statutory responsibility in failing to conclude that the delivery of film 
and kinescopes by ABC to XETV by non-interconnected means subsequent 
to April 5, 1956, without first obtaining a Commission permit upon proper 
application therefor, was a direct violation of Section 325(b) of the Act, 
and of its Memorandum Opinion and Order adopted January 18, 1956, 
which suspended the effective date of the grant of the ABC application, 
and was an evasion and circumventim of Commission authority to deter- 
mine whether such action would serve the public interest. 

14. That the Commission was arbitrary and capricious, and dis- 
regarded the evidence in the record, in failing to conclude that the 
delivery of film and kinescopes to XETV on a non-interconnected basis 
after April 5, 1956, without prior authorization of the Commission and 
while grant of an application for such authorization had been stayed by the 
Commission, reflected adversely upon the basic qualifications of ABC 
as applicant in such manner as to require a conclusion that grant of 
the application would not be in the public interest, convenience, and 


necessity. 
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STATEMENT OF THE RELIEF REQUESTED 


WHEREFORE, THE PREMISES CONSIDERED, the appellant 
requests that this Honorable Court: 
1. Reverse, vacate, and set aside the Memorandum Opinion and 


Order of the Commission released January 11, 1957: 


2. Remand the cause to the Commission for further proceedings 
in accordance with law; 

3. Grant such other and further relief as this Court might deter- 
mine to be just and proper in the premises. 


Respectfully submitted, 
WRATHER-ALVAREZ BROADCASTING, INC. 
Appellant 


By /s/ Vincent B. Welch 
/s/ Vincent A. Pepper 
/s/ Herbert E. Forrest 


Its Attorneys 


WELCH, MOTT & MORGAN 


Communications Building 
* *K * * 


January 17, 1957 


[ ACKNOWLEDGMENT OF SERVICE ] 
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[Filed January 23, 1957] 
Case No. 13,617 
STIPULATION 
I. Caunsel for Appellant, Appellee and Intervenor hereby 
stipulate that the following are the issues presented in this case, it 
being agreed and understood that the parties do not concede the « 
correctness of any factual premises implicit in the formulation of the 
questions: 
1. Whether the pre-hearing conference ruling of the 
Hearing Examiner directed the parties to exchange written exhibits in 
support of their direct case one week in advance of hearing, and, if 
so, thereby precluded appellant from offering direct written evidence 
which allegedly could not be secured until the date of hearing, and < 
deprived appellant of a full and fair hearing and of due process of law. 
2. Whether the Commission was arbitrary and capricious, 
and violated its statutory responsibility, in authorizing an American 
network to make available its full network television facilities to an t 
affiliate Mexican station serving an American audience, in view of 
the alleged character and nature of the Mexican station's ownership 
and operation, its immunity from Commission supervision and 
regulation (and its freedom from revenue, trade practice, food and 
drug, and employee welfare legislation of the United States governing 
operation of American stations). Appellee and Intervenor reserve 
the right to argue that the matters included within the parenthesis 
are not properly before the Court. 
3. Whether the Commission erred in failing to conclude 
that the delivery of films and kinescopes by the ABC network to XETV, 
its Mexican affiliate station, during the course of the proceeding, was 
a violation of the Commission's Memorandum Opinion and Order 
adopted January 18, 1956, postponing the effective date of the grant 
to ABC pending the protest proceeding, and/or of Section 325 of the 


Communications Act of 1934, as amended. 
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Intervenor is of the view that the following issue is also 
presented: 

4. Whether the appeal in Case No. 13,617 taken by 
appellant prior to disposal by the Commission of a timely filed 
petition for reconsideration, is premature. 

IL. Counsel for Appellant, Appellee and Intervenor further 
stipulate: 

That the Appellant will serve and file its brief on or before 
March 4, 1957; that Appellee and Intervenor will serve and file their 
briefs on or before April 15, 1957; that Appellant will serve and file 
its reply brief, if any, on or before April 29, 1957; and that the 
printed joint appendix will be filed on or before April 29, 1957. 
References to the record appearing in the various briefs of the parties 
shall be to the page numbers in the original record certified to this 
Court, and in the printing of the joint appendix, there will be set forth, 
in addition to the consecutive numbering of the pages of the joint 
appendix, the original record page numbers in bold type and indented 
in a manner which will render it convenient for the Court to locate the 
pages referred to in the parties' briefs. 


/s/ Richard A. Solomon, 

Assistant General Counsel 

Federal Communications Commission 
Counsel for Appellee 


/s/ Vincent Pepper, 
Counsel for Appellant 


/s/ Vernon Wilkinson, 
Counsel for Intervenor 


January 22, 1957 
[CERTIFICATE OF SERVICE] 
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[Filed February 4, 1957] 
Case No. 13,674 
STIPULATION 

On January 22, 1957, counsel for the parties in the above 
captioned proceeding filed a stipulation with this Court concerning 
the issues presented in Case No. 13, 617 and a time schedule for 
the filing of briefs. On January 18, 1957, Appellant Wrather-Alvarez 
Broadcasting, Inc. filed a motion to consolidate Case Nos. 13,617 and 
13,674. This motion was granted by this Court on January 28, 1957. 

Counsel for the parties stipulate that no new issues are presented 
by the second appeal in Case No. 13,674. However, counsel for 
Appellant, Appellee and Intervenor have been unable to reach agreement 
on the issues presented by the above-captioned Case No. 13, 674. 
Appellant is of the view that the second appeal in Case No. 13, 674 
presents the same matters which are contained in the stipulation 
entered into by the parties in Case No. 13,617. Appellee and 
Intervenor are of the view that only the third issue, as set forth in the 
previous stipulation, is properly presented by this new appeal. 

Counsel for the parties further stipulate that the times for the 
filing of briefs for Case No. 13, 674 shall be the same as for Case 
No. 13,617 as set forth in the January 22, stipulation. 


/s/ Richard A. Solomon, 

Assistant General Counsel 

Federal Communications Commission 
Counsel for Appellee 


/s/ Vincent Pepper, 
Counsel for Appellant 


/s/ Vernon Wilkinson, 
Counsel for Intervenor — 
February 1, 1957 
[CERTIFICATE OF SERVICE] 
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[Filed February 4, 1957] 
Case No. 13,674 
ORDER 

Upon consideration of the prehearing conference held before me 
and of the stipulation of counsel as to the issues and filing of briefs 
in the above case, it is 

ORDERED that the stipulation of counsel be approved and that 
the Clerk be, and he is hereby, directed to file said statement 
forthwith. 

It is FURTHER ORDERED that this order and the statement 
of counsel be printed in the joint appendix in this case and shall 


control further proceedings unless modified by a subsequent order 
of the Court. 
Dated: February 4, 1957. 
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Nos. 13,617; 13,674 
STATEMENT OF QUESTIONS PRESENTED 


Counsel for the parties have stipulated that the fol- 
lowing are the issues presented in Case No. 13,617, it 
being agreed and understood that the parties do not con- 
cede the correctness of any factual premises implicit in 
the formulation of the questions: 


1. Whether the pre-hearing conference ruling of the 
Hearing Examiner directed the parties to exchange written 
exhibits in support of their direct case one week in ad- 
vance of hearing, and, if so, thereby precluded appellant 
from offering direct written evidence which allegedly could 
not be secured until the date of hearing, and deprived ap- 
pellant of a full and fair hearing and of due process of law. 


2. Whether the Commission was arbitrary and capricious, 
and violated its statutory responsibility, in authorizing 
an American network to make available its full network 
television facilities to an affiliate Mexican station serving 
an American audience, in view of the alleged character 
and nature of the Mexican station’s ownership and opera- 
tion, its immunity from Commission supervision and reg- 
ulation (and its freedom from revenue, trade practice, food 
and drug, and employee welfare legislation of the United 
States governing operation of American stations). Appel- 
lee and Intervenor have reserved the right to argue that 
the matters included within the parenthesis are not prop- 
erly before the Court. 


3. Whether the Commission erred in failing to conclude 
that the delivery of films and kinescopes by the ABC net- 
work to XETV, its Mexican affiliate station, during the 
course of the proceeding, was a violation of the Commis- 
sion’s Memorandum Opinion and Order adopted Janu- 
ary 18, 1956, postponing the effective date of the grant to 
ABC pending the protest proceeding, and/or of Section 
325 of the Communications Act of 1934, as amended. _ 


Intervenor is of the view that the following issue is also 
presented : 


4, Whether the appeal in Case No. 13,617 taken by ap- 
pellant prior to disposal by the Commission of a timely 
filed petition for reconsideration, is premature. 


Appellant is of the view that the same matters above 
stated are contained in the appeal in Case No. 13,674. <Ap- 
pellee and Intervenor are of the view that only the third 
issue above stated is properly presented by the appeal in 
Case No. 13,674. 





Jurisdictional Statement 

Statement of the Case 

Statutes, Regulations and Rules Involved 
Statement of Points 

Summary of Argument 

Argument: 


I. The pre-hearing conference ruling of the Hear- 
ing Examiner directing the parties to produce 
all written evidence in support of their direct 
cases one week in advance of hearing, failed to 
provide procedures whereby the forced produc- 
tion could be obtained of written documents and 
exhibits before hearing, and thereby deprived 
appellant of a full and fair hearing 


. The Commission was arbitrary and capricious, 


and violated its statutory responsibility, in au- 
thorizing an American network to make avail- 
able its full network television facilities to an 
affiliate Mexican border station serving an 
American audience, in view of the unreliability 
in the character of the station’s ownership, the 
nature of its operation, its immunity from Com- 
mission supervision and regulation, and its free- 
dom from revenue, trade practice, food and drug, 
and employee welfare legislation of the United 
States governing the operation of American 


III. The Commission was arbitrary and capricious, 
and abdicated its statutory responsibility, in 
refusing to conclude that the delivery of films 
and kinescopes by the ABC network to its 
Mexican affiliate station during the course of the 
proceeding, was a violation of the Commission’s 
Order staying such action pending determina- 
tion of the proceeding, and of Section 325 of the 
A 


Conclusion 
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Appendix C—Testimony on H. R. 7800 before the 
House Committee on Merchant Marine, Radio and 
Fisheries, 73d Cong., 1st Sess. (1934) 
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For THE District or CotumBia Circvir 


No. 13,617 
WratTHER-ALVAREZ Broapcastino, Inc., Appellant, 
v. 


FreperaL Communications Commission, Appellee, 
AMERICAN BroapcastInc-Paramount THEATRES, INc., 
Intervenor. 


No. 13,674 
WraTHER-ALVAREZ Broapcastino, Inc., Appellant, 
Vv. 


FreperaL Communications Commission, Appellee, 
AMERICAN Broapcastinc-Paramount THEATRES, INC., 
Intervenor. 


On Appeals From the Federal Communications Commission 


—————_—____——__ 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


These appeals arise from an application filed by inter- 
venor American Broadecasting-Paramount Theatres, Inc. 
(ABC) with appellee, the Federal Communications Com- 
mission (the Commission), under Section 325 of the Com- 
munications Act of 1934, ¢. 652, 48 Stat. 1091, 47 U.S.C. 
§ 325, for a permit to locate, use or maintain a broadcast 
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studio or other place or apparatus in the United States 

——Tor the production of programs to be transmitted or de- 
livered to Television Station XETV at Tijuana, Mexico. 
Timely protests were filed by appellant, Wrather-Alvarez 
Broadcasting, Inc. (KFMB-TV), licensee of Radio Station 
KFMB and Television Station KFMB-TV, Channel 8, 
both at San Diego, California, and by KFSD, Inc., (KFSD- 
TV), licensee of Radio Stations KFSD and KFSD-FM, 
and permittee of Television Station KFSD-TYV, all in San 
Diego, California, as parties in interest under Section 
309(¢c) of the Communications Act of 1934, c. 652, 48 Stat. 
1085, as amended, 47 U.S.C. (1952 ed., Supp. V), § 309(c) 
(since amended by Act of Jan. 20, 1956, ce. 1, 70 Stat. 3), 
against a grant of the ABC application without hearing. 
The effective date of said grant was postponed pending 
hearing on said protests. 


Case No. 13,617 involves an appeal from the following 
actions of the Commission: 


a. An interlocutory memorandum opinion and order re- 
leased June 22, 1956, denying appellant’s petition for re- 
view from a ruling of the Hearing Examiner concerned 
with the production of written evidence before hearing; and 


b. A final decision of the Commission released on Oc- 
tober 22, 1956, which (1) reaffirmed said ruling with re- 
spect to the production of written evidence before hearing; 
(2) reaffirmed and made effective immediately the earlier 
grant without hearing; and (3) failed to decide that the 
physical delivery of films and kinescopes by ABC to XETV 
during the course of the proceeding was a violation of the 
Commission stay of the effective date of the grant, and 
a violation of Section 325 of the Communications Act of 
1934, c. 652, 48 Stat. 1091, 47 U.S.C., § 325. 


Case No. 13,674 involves a memorandum opinion and 
order of the Commission released January 11, 1957, 
which granted a petition of ABC for reconsideration by 
amending its final decision theretofore entered, so as to 
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provide that the practice of ABC in delivering films and 
kinescopes to XETV during the proceeding without prior 
Commission authorization in no way affected ABC’s basic 
qualifications, or otherwise required a conclusion that grant 
of its application would not be in the public interest, con- 
venience, and necessity. Appellant is of the view that Case 
No. 13,674 also includes all the matters presented in the 
appeal in Case No. 13,617 through incorporation by ref- 
erence. Appellee and intervenor do not agree. Both cases 
have been consolidated by order of the Court upon motion 
for the purposes of filing of briefs and for oral argu- 
ment. | 


These appeals are taken pursuant to Section 402(b) of 
the Communications Act of 1934, c. 426, 48 Stat. 926, as 
amended, 47 U.S.C., §402(b), and Section 10 of the Ad- 
ministrative Procedure Act, c. 324, 60 Stat. 243, 5 U.S.C., 
§ 1009. KEFMB-TV is a person who is aggrieved and 
whose interests are adversely affected within the meaning 
of the said statutes, in that it is sustaining economic injury 
as a result of the said actions as the licensee and operator 
of a television and a radio broadcast station in San Diego, 
California, which serve substantially the same area as 
Television Station XETV. 


STATEMENT OF THE CASE 


Section 325(b) of the Communications Act of 1934, ec. 
652, 48 Stat. 1091, 47 U.S.C., §325(b), requires that a 
permit from the Commission must first be obtained upon 
proper application therefor before a person may ‘‘* * * 
locate, use, or maintain a radio broadcast studio or other 
place or apparatus from which or whereby sound waves 
are converted into electric energy, or mechanical or physical 
reproduction of sound waves produced, and caused to be 
transmitted or delivered * * *’’ to a foreign station for 
broadeast whose emissions may be received consistently 
in the United States. 


Sree 
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On February 16, 1955, ABC filed a letter with the Com- 
mission seeking authority to locate, maintain and/or use 
studios or apparatus in the United States for the purpose 
of obtaining or producing television programs ‘‘ * * * to 
be transmitted or delivered by film or television recording 
by air or rail express * * * ”’ to Television Station XETV, 
Tijuana, Mexico. (R.1). 


On February 17, 1955, a letter was substituted request- 
ing authority which would include transmission and de- 
livery not only by film or television recordings by various 
methods, but also by electric energy for transmission by 
cable and/or other means. (R. 2-3). 


Timely petitions were filed by both KFMB-TV and 

FSD-TV requesting that the ABC application be desig- 

ated for hearing, and setting forth therein at some length 

ublic interest considerations for denying the application 
(R. 4-17, 19-29). Opposition thereto was filed by ABC (R. 
63-76), and a reply thereto filed by KFMB-TV (R. 77-104). 
On November 23, 1955, the Commission summarily granted 
the ABC application without hearing and denied the peti- 
tions of KFMB-TV and KFSD-TV, by a one-page letter 
in which it stated that ABC had shown a need for the 
service, that the grant would serve the public interest, 
that petitioner’s allegations failed to show sufficient sub- 
stantial injury, and that the maintenance of a free inter- 
change of programs outweighed the suggested possible 
adverse effects. (R. 105) 


Thereupon, on December 23, 1955, KFMB-TV and 
KFSD-TV filed protests pursuant to Section 309(c) of the 
Communications Act of 1934, ce. 652, 48 Stat. 1085, as 
amended (1952 ed., Supp. V), § 309(c) (since amended by 
Act of Jan. 20, 1956, ce. 1, 70 Stat. 3), against the grant of 
the ABC application without a hearing. (R. 106-176). By 
memorandum opinion and order released January 23, 1956, 
the Commission: (1) found the protestants to be ‘‘parties 
in interest’? within the meaning of Section 309(c); (2) 
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found that they had specified facts, matters, and things re- 
lied upon with sufficient particularity to support a hearing 
on the issues specified by the protestants, ‘** * * which 
issues * * * are not being adopted by the Commission 
and are specified below only because of the mandatory re- 
quirements of the existing provisions of Section 309(c) 
** *7: (3) placed the burden of proof on all the issues 
on protestants; (4) postponed the effective date of the 
grant; and (5) ordered the hearing to commence on March 
19, 1956. (R. 206-216) A hearing Examiner was desig- 
nated on that date. (R. 217) (The issues designated are 
set forth following this brief as Appendix B). On Jan- 
uary 26, 1956, the Examiner ordered that a prehearing 
conference be scheduled on February 7, 1956, (R. 220), 
later continued to February 14, 1956. (R. 227). 


The early part of this prehearing conference of Febru- 
ary 14, 1956, was principally concerned with the production 
of certain affiliation contracts (Tr. 3-13) and with the 
nature of the evidence to be adduced under issues (a) and 
(b) (Tr. 13-55). A diseussion concerning the production 
before hearing of certain weeks of XETV programming 
monitored by KFMB-TV, and of the objections of pro- 
testants that such prehearing production amounted to 
discovery not authorized under Commission Rules per- 
taining to protest cases (Tr. 31-50), culminated in a direc- 
tion by the Hearing Examiner that KFMB-TV would 
produce, at a time to be fixed, the documentary evidence 
relating to the monitored weeks, without any restriction 
upon any other evidence which counsel for KFMB-TV 
might think material. (Tr. 50-51). With the commence- 
ment of a discussion of the production of documents re- 
lied upon by KFMB-TV for proof under issue (b), and 
objections made thereto as constituting discovery, (Tr. 
51-55), a recess was called (Tr. 55). | 


After the recess, beginning on page 55 of the transcript, 
the character of the conference changed entirely. Where 
previously it had concerned the production of particular 
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documents, the discussion now turned to consideration of 
a suggestion by counsel for ABC ‘‘* * * that any docu- 
mentary evidence that is going to be produced in hearing 
be made available in advance of March 19 [the date set 
for hearing], the date to be determined after conference, 
and that that would be the way we proceed in this case.”’ 
(Tr. 55). This was adopted by the Examiner as a general 
irection, the parties to be precluded thereafter from pre- 
enting any written evidence in support of their direct 
ses not so exchanged (Tr. 56-57). Thereafter the parties 
could only introduce documents which became material as 
a result of some examination, not part of the direct case 
(Tr. 56-57), documents in rebuttal or refutation of the 
case presented by an adverse party (Tr. 59). At no time 
did the Examiner state that supplementary written evidence 
essential to proof of the issues not so exchanged could be 
introduced as part of protestant’s direct case upon good 
cause shown; no provision was made for the forced pro- 
duction of written evidence on or before the date for 
exchange of written documents. 


On the next day, on February 15, 1956, the Examiner 
issued an order after prehearing conference which incor- 
porated the transcript of the conference by reference, 
and stated, ‘‘As a general direction, the Hearing Examiner 
ordered that the parties furnish to the other parties and 
to the Hearing Examiner all proposed written exhibits 
in support of their direct cases by March 12, 1956, at 5:00 
p-m.,’’ and that the transcript would govern as to the 
content of any directions or understanding. (R. 232). 
As provided by Section 1.750 of the Commission’s Rules 
and Regulations, within two days after the ruling, on 
February 15 and 16, 1956, protestants filed appeals from 
the rulings of the Examiner. (R. 234-236; 237-247). 


While the petitions for review were under consideration 
by the Commission, the ‘‘exchange’’ of exhibits took place 
on March 12, 1956, as ordered, but under protest, by the 
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production by KFMB-TV of 31 exhibits for examination 
by the parties. The hearing commenced on March 19, 
1956, and the record was closed on March 29, 1956. .On 
May 16, 1956, the Commission granted authority to ABC, 
over the objections of KFMB-TV but not KFSD-TV, to 
transmit to XETV television broadcasts of the United 
States national political conventions, four pre-convention 
programs, and an election-night program, ‘‘without prej- 
udice’’ to any action it might take as a result of this 
proceeding. On June 6, 1956, the Examiner issued an ini- 
tial decision coneluding that the ABC application to trans- 
mit and deliver programs to XETV should be affirmed. 
(R. 931-962). On the next day, June 22, 1956, four months ,} 
after the ‘‘two-day’’ petitions for review had been filed, / 
the Commission issued a memorandum opinion and order 
affirming the ruling of the Examiner as within his foray 
tion in regulating the course of the hearing, and stating 
that it could find nothing in the ruling which precluded 
later presentation of essential supplementary evidence 
necessitated by the course of the hearing. (R. 1045-1051). , 
By final decision released on October 22, 1956, the Com- | 
mission reaffirmed this ruling, and reafficmed and made | 
effective immediately the prior grant of the ABC applica- 
tion. (R. 1078-1106). 


In the meanwhile, on April 5, 1956, ABC began the de- 
livery of films and kinescopes on a non-interconnected basis 
to XETV for broadcast by XETV, without securing prior 
authorization of the Commission. At that time, the hear- 
ing record had been closed, and the parties had not yet 
filed proposed findings of fact and conclusions of law. 
Still in effect was the order of the Commission which 
stayed the effective date of the grant. In its reply. to 
proposed findings and conclusions, ABC contended that 
the question whether ABC thereby violating Section 325 
(b) of the Act was outside the issues in the preceeding 
(R. 922). This approach was adopted by the Commission in 
paragraph 38 of its findings. (Dec., par. 38, R. 1098-1099). 
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On November 21, 1956, KFMB-TV filed its notice of ap- 
peal in Case No. 13,617. Thereafter, on the very same day,? 
ABC filed with the Commission a three-page ‘‘Petition for 
Reconsideration’? requesting the Commission to ‘‘recon- 
sider or supplement’? Paragraph 38 of its findings so 
as ‘‘to dispose of, upon the merits, the question of alleged 
violation of Section 325 and its bearing on the application 
involved in this proceeding.’’ (R. 1107-1110). <A petition 
for stay filed by KFMB-TV was denied by this Court on 
December 10, 1956, and a motion by ABC to dismiss the 
appeal in Case No. 13,617 was denied by the Court on 
December 11, 1956, without prejudice to renewal in ABC’s 
brief and argument on the merits. 


On January 11, 1957, the Commission issued a memo- 
randum opinion and order in which it amended its final 
decision to take notice of the delivery of film and kineseopes 
by ABC to XETV on a non-interconnected basis since 
April 5, 1956, without prior authorization from the Com- 
mission, but concluded that the practice in no way affected 
ABC’s basic qualifications or required a conclusion that 
grant of the application would not be in the public in- 
terest, convenience, and necessity, and further ordered 
that the ‘‘Petition for Reconsideration’? was otherwise 
denied. (1118-1122). The appeal in Case No. 13,674 fol- 
lowed. By order of the Court, on motion of KFMB-TV, 
both cases have been consolidated for the purposes of 
filing of briefs and for oral argument. 


STATUTES, REGULATIONS AND RULES INVOLVED 


The relevant portions of the Communications Act of 
1934, as amended, 47 U.S.C., §§ 151 et seq., of the Admin- 


1 The office of the Clerk of this Court is open for the transaction of busi- 
ness until 4 o’clock p.m. on weekdays except holidays and Saturdays. Rule 
3(c) of the Rules of this Court. The termination of the business day of the 
Commission is at 5 p.m. See Valley Broadcasting Company, Inc. v. Federal 
Communications Commission, 1956, —— U.S. App. D.C. ——, 237 FP. 2d 784. 
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istrative Procedure Act, 5 U.S.C., §§ 1001, et seq., and of 
pertinent Commission Regulations and Rules are set forth 
in Appendix A, infra. 


STATEMENT OF POINTS 


1. The ruling of the Examiner ordered the parties to 
exchange all written evidence, exhibits, and documentary 
evidence in support of their direct case one week in ad- 
vance of hearing, thereafter to be foreclosed absolutely 
from offering direct evidence not so exchanged, with this 
effect : 


a. Since no provision was made for later production 
of such evidence upon good cause being shown, and no pro- 
cedure provided whereby such evidence could be forced 
for production before the time of hearing, the ruling 
effected a denial of the right to a full and fair hearing and 
of due process of law in an adjudicatory proceeding. 


b. Although the burden of proof upon all the issues 
was placed by the Commission upon the protestant, the 
protestant was precluded by the ruling from presenting 
pertinent and material evidence required for a full and 
true disclosure of the facts directed to the proof of the 
issues. 


2. The Commission committed error in failing to rule 
that a grant of authorization to an American network to 
make available its full network facilities to a foreign sta- 
tion, located in Mexico but operated to serve an American 
audience as an American station, would not serve the 
public interest, convenience, and necessity, where: 


a. The foreign station is not subject to the jurisdiction 
and regulatory supervision of the Commission, the body 
charged by statute with the administration of the laws, 
rules and regulations governing the operation of Ameri- 
ean stations. 


b. The foreign station is not subject to the revenue, wage 
and hour, social security, unemployment compensation, 
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unfair trade practice, food and drug, and other legisla- 
tion of the United States governing the operation of 
American stations, including those in direct competition 
with the foreign station in serving the same audience. 


e. An important principal of the station, formerly the 
licensee and presently a part-time owner holding a posi- 
tion of trust and responsibility therein, has operated a 
radio station in a manner highly objectionable and offen- 
sive under any standard of good practice, taste, and re- 
sponsibility. 


d. The foreign station has demonstrated unreliability 
in the nature of its operation and its violation and dis- 
regard even of the foreign laws under which it is licensed 
to operate. 


3. The Commission was arbitrary and capricious, and 
disregarded its statutory responsibility, in failing to decide 
that the delivery of films and kinescopes by ABC to XETV 
by non-interconnected means from April 5, 1956, without 
Commission authorization, was a direct violation of Sec- 
tion 325(b) of the Communications Act, and of the stay 
ordered by the Commission during a hearing intended to 
determine whether such action would serve the public in- 
terest, and an evasion and circumvention of Commission 
authority reflecting adversely upon the conduct of the 
applicant. 


SUMMARY OF ARGUMENT 


This is believed to be a case of first impression before 
any Court on the public interest factors to be considered 
by the Commission when authority is sought under Section 
325(b) to use facilities in the United States to produce 
programs for transmission or delivery to a foreign border 
station for broadcasting which could be received consist- 
ently in the United States. 


It is appellant’s first contention that it was precluded 
from presenting essential facts upon which an informed 
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determination could be made whether an American net- 
work should be permitted to make available its full fa- 
cilities to a Mexican border station under the circum- 
stances of the case, because of a pre-hearing conference 
ruling of the Hearing Examiner. Appellant claims that the 
ruling directed the parties to produce all written exhibits 
in support of their direct case one week in advance of 
hearing, but that no procedure was provided whereby the 
forced production of written direct evidence could he se- 
cured until the day of the hearing, so that it was impossi- 
ble to secure and present all relevant facts bearing on the 
issues. 


It is appellant’s second contention that, upon the facts 
adduced, the Commission improperly determined that 
grant of the application was in the public interest merely 
because network competition was thereby furthered, with- 
out proper consideration to the character of the nature 
and operation of the station’s ownership, the Commission’s 
lack of supervision over the station, and its competitive ad- 
vantage over other stations because of its freedom from 
other regulatory legislation and from American taxes. 


Finally, appellant contends that ABC commenced de- 
livering such programs during the proceeding, although it 
had no authorization from the Commission as required by 
statute, and although a stay had been imposed so that the 
Commission could determine whether delivery of programs 
would be in the public interest. Notwithstanding, the 
Commission refused to recognize that this was even an is- 
sue in the proceeding, that the ABC action was a viola- 
tion of statute, that the action reflected adversely upon 
ABC’s qualifications, and that a grant would not serve 
the public interest. 
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ARGUMENT 


I. THE PRE-HEARING CONFERENCE RULING OF THE HEARING 
EXAMINER. DIRECTING THE PARTIES TO PRODUCE ALL 
WRITTEN EVIDENCE IN SUPPORT OF THEIR DIRECT CASES 
ONE WEEK IN ADVANCE OF HEARING, FAILED TO PRO- 
VIDE PROCEDURES WHEREBY THE FORCED PRODUCTION 
COULD BE OBTAINED OF WRITTEN DOCUMENTS AND 
EXHIBITS BEFORE HEARING, AND THEREBY DEPRIVED 
APPELLANT OF A FULL AND FAIR HEARING 


The thrust of appellant’s grievance against the pre- 
hearing conference ruling of the Hearing Examiner here 
in issue, is that it ordered the parties to produce written 
documents before hearing without furnishing co-equivalent 
means whereby the forced production of essential docu- 
ments could be effected before the date of hearing. It thus 
becomes of critical significance, at the threshold of con- 
sideration of the force and effect of the ruling, to determine 
precisely what the Examiner did and did not order. 


In light of the language of the transcript itself, and of 
the common understanding of all counsel present, it is 


extraordinary that it should now have been necessary to 
raise at all, as the first part of the first question stipulated 
by counsel, the following as an issue of this appeal: 
‘‘Whether the pre-hearing conference ruling of the Exam- 
iner directed the parties to exchange written exhibits in 
support of their direct case one week in advance of hear- 
ing * * “7 


The Examiner himself said in his ‘‘Order After Pre- 
hearing Conference”’ (R. 232-233) : 


“3. (a) As a general direction, the Hearing Exam- 
iner ordered that the parties furnish to the other 
parties and to the Hearing Examiner all proposed 
written exhibits in support of their direct cases by 
March 12, 1956, [one week before hearing] at 5:00 p.m. 


* * #99 


Examination of the transcript of the pre-hearing con- 
ference (Tr. 1-92) which was to be governing as to the 
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content of any directions or understanding (R. 233) 
reveals the broad sweep of the ruling. The first part of the 
conference, continuing to page 55, was concerned with spe- 
cific documents in the possession of protestants: affiliation 
contracts, and documentary evidence which counsel for 
KFMB-TV had regarding monitored weeks. Until page 
55, there was no restriction upon the other evidence which 
protestants might offer, as is made clear by the statements 
of the Hearing Examiner on pages 46 and 50-51 of the 
transcript. 


Beginning on page 55, the ruling of the Hearing Exam- 
imer for the production of documents before hearing 
changed from a concern with particular documents in pos- 
session of the party to an order encompassing all written 
evidence, exhibits and documents in support of the parties’ 
direct case, to be thereafter foreclosed absolutely from 
offering any other written evidence not so exchanged as 
part of their direct case, but only in rebuttal of the case 
presented by an adversary. On page 55 of the transcript, 
after a recess had been called, counsel for ABC stated: 


‘‘Mr. Examiner, I would like to make a suggestion 
which I think would shorten the prehearing conference 
and also accomplish expedition, which is what I am 
really concerned about, and that is that any documen- 
tary evidence, any exhibit evidence, that is going to 
be produced in the hearing be made available in ad- 
vance of March 19, the date to be determined later 
after conference, and that that would be the way we 
proceed in this case.’ 


The Examiner then inquired of counsel for ABC, ‘‘How 
about any documentary evidence that you might produce, 
Mr. McKenna?’’. In answer, ABC counsel showed clearly 
that he understood that he would have to produce docu- 
ments in advance or be restricted to rebuttal evidence (Tr. 
55-56). 


The Examiner thereupon unqualifiedly adopted the sug- 
gestion of ABC counsel (Tr. 56): 
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‘‘All right. I think that as a general direction in this 
case it ought to be understood that any documentary 
evidence will be furnished in advance of the hearing 
of March 19. Mr. Welch, I know that you are, of 
course, vigorously opposed to any such requirement.”’ 


Counsel for KFMB-TV asked for clarification of the 
ruling (Tr. 59): 
‘As I understand the ruling, Mr. Examiner, we are 


to produce all written evidence that we intend to put 
into this case at a date in advance of hearing.”’ 


The Examiner answered: 
‘‘That’s right.’’ 
As stated by the Commission (Decision, par. 2, R. 1082) : 


‘At a pre-hearing conference the Examiner had or- 
dered (over objections of KFMB-TV and KFSD-TV) 
the parties to exchange on March 12, one week in 
advance of the hearing date, all exhibits which they 
intended to offer as part of their direct cases.’’ 


Thus the Examiner did not merely order the protestants 
to produce all the written evidence which the protestants 
might have gathered by the exchange date. The Examiner 
did not merely order them to gather and produce all the 
evidence which could be gathered and produced by that 
date. The Examiner did not merely order them to pro- 
duce all written evidence, subject to the right to intro- 
duce supplementary documents upon good cause being 
shown for failure to produce before hearing. The order 
of the Examiner was complete, direct, absolute, and all- 
inclusive: the parties were required to produce all docu- 
mentary evidence, all proposed written evidence and ex- 
hibits, in support of their direct cases one week before the 
hearing was to begin. Only written rebuttal evidence 
was thereafter to be permitted. 


This interpretation was also the understanding of counsel 
for all the parties. In its ‘‘two-day appeal’’ from the 
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Examiner’s ruling, KFMB-TV stated explicitly what it un- 
derstood the ruling to mean (R. 243-244): ‘‘It would com- 
pel the Protestant to confine his affirmative written proof 
to exhibits submitted before trial * * * .”? Nevertheless, at 
a time when the ruling of the Examiner and their under- 
standing thereof was fresh in the minds of all counsel, at 
no point in ABC’s fourteen-page opposition to the appeal 
did ABC dispute KFMB-TV’s statement of the ruling 
or even imply that KFMB-TV had misinterpreted the ruling 
(R. 252-269), nor did the Broadcast Bureau of the Com- 
mission, which disputed the authority of the Examiner to 
issue an order tantamount to discovery, in any way take 
issue with the statement by KFMB-TV of the aD (R. 
270-273). 


The meaning of the ruling is brought home by what was 
intended to be an equivalent ruling to affect ABC in equal 
measure, that no written evidence which was not rebuttal 
evidence would be admitted unless produced before hear- 
ing on the designated date (Tr. 65-67) : 


‘‘Mr. McKenna: Anything I have to submit will be 
in rebuttal or refutation of what they may eee 
under the issues. 


Mr. Welch: Do I understand, then, Mr. Examiner, 
that ABC will not be permitted to put in any written 
evidence as a direct case? 

The Presiding Officer: That would be the result of 
this discussion, I believe, yes. * * * 

Mr. Welch: And what is not made available to us 
at that time which is not rebuttal evidence will not 
be admitted in this proceeding: 1s that correct? 


The Presiding Officer: Yes I think so. 
Mr. McKenna: Of course, my position is anything 
we put in evidence is rebuttal.’’ (Italics supplied). 


The second area of inquiry under the first question is, 
if the pre-hearing conference ruling did order such pro- 
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duction, whether it ‘‘ * * * thereby precluded appellant 
from offering direct written evidence which allegedly could 
not be secured until the date of hearing * * *.’’ Appellant 
submits that this result of the ruling is clear. 


In the first place, the protestant could not secure the 
forced production of documents from the files of a hostile 
party by discovery procedures, because the Commission 
Rules and Regulations do not authorize discovery. In 
Port Arthur College, 1955, 11 Pike & Fischer Radio Regu- 
lation 526a, the Commission denied a petition for review of 
an Examiner’s ruling, 7dem, 11 Pike & Fischer Radio Reg- 
ulation 520, which provided, znter alia, at p. 523: 


‘** * * [T]t is significant that the provision in Federal 
Rule 26 expressly authorizing depositions for the pur- 
pose of discovery was not copied into the Commission’s 
rules. If the Commission had wished to broaden its 
deposition procedures so as to make depositions avail- 
able for discovery purposes, it could have adopted 
specific provisions to that effect. Its failure to do 
so is inte ee to mean that depositions retain their 
traditional role in comparative hearings, that of sup- 
plying needed testimony from witnesses for whom it 
would be inconvenient or impossible to appear in per- 
son at the taking of oral evidence * 


Thus a party in a Commission proceeding cannot use de- 
positions to search out the existence of evidence or elicit 
testimony which appears ‘‘reasonably calculated to lead 
to the discovery of admissible evidence’’ (Rule 26(b) Fed- 
eral Rules of Civil Procedure), nor reach from a party 
documents and other ‘‘tangible things, not privileged, 
which constitute or contain evidence relating to any of 
the matters within the scope of the examination permitted 
by Rule 26(b) and which are in his possession, custody, 
or control’? (Rule 34, Federal Rules of Civil Procedure). 


In the second place, there is no authority under statute 
or rule for requiring the production of documents and 
other written evidence except at hearing. Section 409(e) 
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and (f) of the Communications Act of 1934, ¢. 652, 48 Stat. 
1096, as amended, § 409(e) and (f), (Appendix A, p. 4a). 
Sections 1.831 and 1.832 of the Commission’s Rules and 
Regulations likewise contemplate while subpenas duces 
tecum may be sought before hearing, that the production 
of documents demanded by subpoenas duces tecum shall 
be effected at hearing (Appendix A). 


It should be further noted, as of associative significance, 
that the ruling is not based upon an observance of the 
procedures contemplated in the Recommendations of the 
President’s Conference on Administrative Procedure to 
the Agencies, which has not been adopted by the Commis- 
sion. In the Recommendations to the Agencies, the gen- 
eral salutary rule in 7(a) for submission of documentary 
evidence in advance of presentation in evidence, goes 
hand in hand with the provisions in 7(b) that documentary 
evidence not submitted in advance will be received upon 
a clear showing of good cause for the failure of the party 
to produce the evidence sooner. No question exists in the 
instant case of submission in advance of the offering of 
evidence: the record is clear that protestant freely stated 
(Tr. 64): 


‘‘* * * we are willing for the purpose of expedition 
to exchange or to give counsel in this proceeding and 
the Examiner in advance of the introduction in evi- 
dence such written evidence as we propose to put in 
this proceeding. * * * We are willing to exchange 
in advance, but not on a prescribed date in advance of 
the commencement of this trial.’’ 


Similarly, no question can exist that protestant was pre- 
cluded from introducing later other direct written evidence 
not earlier submitted even upon good cause shown since 
not provided for either in the Commission’s Rules or in 
the Examiner’s ruling. 


Furthermore, it should be noted that this ruling was not 
a normal procedure in Commission practice in protest 
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cases, but an ad hoc ruling. To counsel’s knowledge, this 
is the first time in Commission history that an order has 
issued in a protest case to produce all written exhibits in 
support of a party’s direct case before hearing. There is 
a provision, in the case of comparative hearings only, 
under Section 1.841 of the Commission’s Rules and Regu- 
lations, (Appendix A, p. 7a) for the exchange of ‘‘* * * 
the full direct case of the applicant * * *’’ in advance of 
hearing, but the Rule is also careful to define this material 
as *‘ * * * all data desired to be submitted by the applicant 
in connection with his qualifications and proposals’’— 
data and documents which naturally would be in possession 
of the party himself. Never for a moment could it be 
suggested that this Rule would prevent an applicant from 
submitting, even at a comparative hearing, documentary 
evidence forced from his opponent which could not be 
sooner obtained, as part of his direct case, to show that 
the competing applicant is not qualified. Instead, the 
action taken herein was based upon Section 1.813(5) of 
the Commission’s Rules and Regulations (Tr. 39; Order 
After Prehearing Conference, par. 1, R. 232), which pro- 
vides for consideration of: 


‘“‘The necessity or desirability of prior mutual ex- 
change between or among the parties of prepared testi- 
mony and exhibits * * *’’ (Appendix A, p. 6a) 


[Parenthetically, it may be noted that the Pre-hearing 
Conference Rule 6 of the Recommendations of the Presi- 
dent’s Conference on Administrative Procedure to the 
Agencies, which is patterned closely after Rule 16 of the 
Federal Rules of Civil Procedure, is not a comparable pro- 
vision, being concerned with voluntary admission of docu- 
ments to avoid unnecessary proof.] Clearly, even assum- 
ing that the scope of the language of this Section is of 
sufficient sweep to support the Examiner’s ruling, that 
the parties produce all written evidence in support of their 
direct cases one week in advance of hearing, there is no 
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saving clause or qualification in the terms of the Section 
which would prevent the parties from being absolutely fore- 
closed thereafter from offering any other direct evidence 
not so exchanged. 


In the absence of such a provision of statute or of the 
Rules and Regulations of the Commission, it remains for 
investigation whether the Examiner himself tempered his 
ruling to so provide, or whether he too failed to provide 
procedures for prehearing forced production of written 
evidence or for later production upon good cause shown. 
One may search the record in vain for any such qualifica- 
tion of the Examiner’s ruling. On page 56, the Examiner 
stated: 


**T don’t say that because a document becomes ma- 
terial as a result of some examination that you are pre- 
cluded from putting that document in. The only thing 
we are talking about is documents that are contem- 
plated at the present moment under the issues here, 
not as a result of any examination.’ 


This statement however in no wise limited or qualified the 
ruling of the Examiner requiring the parties to produce all 
written evidence in support of the direct case one week 
before hearing or be foreclosed thereafter from produc- 
tion of such evidence: 


1. Much of the written evidence to be secured by forced 
production as part of KFMB-TV’s direct case, did not de- 
pend upon any examination of witnesses. They were docu- 
ments which were already contemplated at the time under 
the issues of the case, but could not be secured until hearing 
because in the hands of adverse and hostile parties and 
witnesses. 


2. Even written evidence which was elicited as a result 
of examination was not admissible as evidence if it were a 
portion of the party’s direct case. This is made clear by 
the statement qualifying and explaining the ruling of the 
Examiner (Tr. 56-57) : 
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Mr. McKenna: Direct evidence is really what we are 
talking about. 


The Presiding Officer: Yes. 


KFMB-TV could not introduce supplementary written evi- 
dence essential to the proof of the issues except documents 
in rebuttal, not as part of the direct case. Accordingly, if 
counsel for ABC failed to introduce any evidence in the 
record, or failed even to appear at the hearing (See Tr. 
55-56, 68), then there would be no evidence submitted by 
the other party to rebut, and KFMB-TV would be fore- 
closed from offering documents as part of its direct case 
whose existence and materiality it might elicit from exam- 
ination of a hostile or adverse witness called by KFMB-TV. 


An important effect may be noted produced by the fail- 
ure of the Commission to act with dispatch upon the ‘‘two- 
day appeal’’ of Section 1.750 of the Commission’s Rules 
(Appendix, p. 6a) until four months had elapsed, which 
now makes the record read rather curiously. Counsel for 
KFMB-TV had proceeded with confidence that a reversal 
of the Examiner’s ruling would be issued forthwith, in view 
of the short period of time allowed for review, and thus 
expected that subpoenas duces tecum would be available 
to him upon such reversal for the forced production of 
written evidence at hearing in suport of his direct case. 
Accordingly, at prehearing conference counsel for KF MB- 
TV indicated that he might eventually have to resort to 
procedures for the forced production of evidence (Tr. 68), 
fully believing that the procedures would be available to 
him through reversal of the Examiner’s ruling. Likewise, 
when counsel for KFMB-TV by letter dated February 24, 
1956, submitted a request for documents from ABC, he 
protected his position in anticipation of a favorable ruling 
from the Commission by a proviso that the letter was not 
intended to be a waiver of the right to file notices of depo- 
sitions or requests for subpoenas, either in connection with 
persons or writings. However, since the expected decision 
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failed to materialize until too late to be of any significance 
in this proceeding, any attempt to seek subpoenas duces 
tecum would have been a vain action. This was the under- 
standing of counsel at the time the statements were made. 
His understanding of the ruling of the Examiner was based 
upon a reasonable if not the only interpretation of the lan- 
guage used. It was likewise the understanding of the par- 
ties, as shown by their failure to take issue with counsel’s 
resume of the ruling in his two-day appeal. Thus it is clear 
that the ruling did preclude appellant from offering direct 
evidence which could not be secured until the date of 
hearing. 


There remains one further point for discussion under 
this question, whether the Examiner’s ruling thus deprived 
appellant of a full and fair hearing and of due process 
of law. This is a protest proceeding under Section 309(c) 
of the Communications Act of 1934, c. 652, 48 Stat. 1085, 
as amended, 47 U.S.C. (1952 ed., Supp. V), § 309(c) (since 
amended by Act of Jan. 20, 1956, c. 1, 70 Stat. 3). In per- 
haps no other proceeding, administrative or judicial, is the 
role of the ‘‘private Attorney General’’ in vindicating the 
public interest brought more sharply into focus: the per- 
son aggrieved or adversely affected appears not as a com- 
plainant seeking redress for injury, although proof of eco- 
nomic injury may be essential to establish standing, nor 
as a competing applicant for a single available facility, but 
solely as the representative and champion of the public 
interest. Federal Communications Commission v. Sanders 
Bros. Radio Station, 1940, 309 U.S. 470, 60 S.Ct. 698, 84 
L.Ed. 869; Scripps-Howard Radwo, Inc. v. Federal Commu- 
nications Commission, 1942, 316 U.S. 4, 62 S.Ct. 875, 86 
L.Ed. 1229; National Coal Association v. Federal Power 
Commission, 1951, 89 U.S. App. D.C. 135, 191 F.2d 462; 
Associated Industries of New York v. Ickes, 2d Cir., 1943, 
134 F.2d 694, vacated as moot, 320 U.S. 707, 64 S. Ct. 74, 
88 L.Ed. 414. 
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Procedures in protest cases tend likewise to be of a spe- 
cial character. Since under Section 309(c) the protestant 
must show that the authorization by the Commission of a 
grant without hearing was improperly made or would 
otherwise not be in the public interest, although not him- 
self involved in the transaction, as a general rule the pro- 
testant must rely in large part upon matters not within his 
personal knowledge. The legal evidence to sustain his 
burden upon the issues must be ferreted out of dark and 
obscure corners. Searching examination not only of the 
knowledge and memory but also of the files of adverse and 
hostile parties and witnesses inevitably are part of a pro- 
testant’s stock in trade in the proof of his direct case. The 
nature of the proceedings indeed may be said to be not with- 
out analogy to the usual presentation of a motion to quash 
an arrest or suppress evidence in a criminal case, where 
the circumstances of an illegal arrest or unreasonable 
search and seizure must be unfolded by rigorous examina- 
tion, as the movant’s witnesses, of the officers of the law 
who made the arrest or conducted the search. 


The instant proceeding likewise involved close scrutiny 
of information and documents which could only be secured 
from the testimony and records of uncooperative sources. 
An American network was seeking to make available its 
full television network facilities to an affiliate Mexican 
border station serving an American audience. Obviously, 
the nature and character of the ownership and operation 
of the affiliate Mexican border station, which was itself not 
a party to the proceeding, was a primary consideration. 
Counsel for KFMB-TV gave notice at prehearing confer- 
ence of his intention to force the production of documen- 
tary evidence (Tr. 33, 34, 45) and of the nature of the evi- 
dence to be adduced: ‘‘There isn’t any doubt about that, 
but we are going to attempt to show the character of the 
operation of XETV so this Commission can decide if it 
wants the major television networks in this country to 
affiliate with such a station.’’ (Tr. 37). 
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It was clear that nothing could be more effective in dem- 
onstrating the nature of the operation of the Mexican 
border station than the documents which the station, 
through a principal or a subsidiary, could be required to 
disgorge under procedures for the forced production of 
evidence. There was within reach of the subpoena power 
the San Diego sales division of the foreign station, Bay 
City Television Inc., and also an important principal of 
XETV, formerly the licensee of XETV and presently a 
part-owner holding a position of trust and responsibility 
therein. Among the documents which would have been 
subpoenaed as part of the protestant’s direct case, but 
which were precluded from admission in evidence as a re- 
sult of the ruling, were the following: 


(a) XETV program logs for the days of the 1953, 1954, 
and 1955 weeks designated by the Commission for 
United States stations, to determine typical opera- 
tion (issues a, f, k, q); 


The corporate charters and by-laws of Radio y Tele- 
vision, S. A., licensee of XETV, and of its San Diego 
sales division, Bay City Television Ine. (issues d, f) ; 


Copies of letters, agreements, and memoranda relat- 
ing to the affiliation between ABC and XETV sce 
sues g, h); 


Sales records, bills, and affidavits of performance 
sent to advertisers pertaining to the selling or bill- 
ing of commercial advertising during the composite 
week days (issues a, b, e, f, k) ; 


Contracts with unions or employees and schedules of 
salary increases (issues 0, q) ; 


XETV’s payroll for the weeks of March 27 through 
April 2, 1955, and January 3 through January 9, 
1956, Sane a statement of deductions therettom: 
(issues 0, q) ; 
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(g) Minutes of the Board of Directors and stockholder 
meetings of the XETV corporations, as they reflect 
the participation of Jorge Rivera (issue j) ; 

(h) XETV program logs and other records of station 


program activity during the three weeks monitored 
by protestant (issues a, b, f) ; 


(i) Copies of applications filed by XETV with the Mex- 
ican Ministry of Communications and Public Works 
(issues f, g, h); 


(j) Copies of requests filed by XETV with the Ministry 
of Communications and Public Works for authority 
to program in the English language, and requesting 
approval of affiliation with ABC or other American 
sources of programs (issues f, g, h, q); 


Correspondence from the Ministry of Communica- 
tions and Public Works to XETV with respect to the 
above, to the nature of XETV programming, and to 
its operation (issues f, g, h, q). 


The fundamental principle of due process here violated 
is so firmly fixed in the firmament of our jurisprudence as 
hardly to require citation: the right to a hearing is the 
right to a full, fair, and open hearing, embracing the sub- 
stantial right of all parties to the proceeding to be heard 
on all matters which materially affect their interests, in- 
eluding the right to present all competent, relevant, and 
material evidence directed to the issues. See Morgan v. 
United States, 1938, 304 U.S. 1, 58 S.Ct. 773, 82 L.Ed. 1129; 
Brotherhood of R.R. Trainmen v. Swan, 7th Cir., 1954, 214 
F.2d 56. It is this Constitutional right which has been re- 
affirmed in Section 7(c) of the Administrative Procedure 
Act, ¢. 324, 60 Stat. 241, 5 U.S.C. § 1006 (Appendix A, 
p. 5a), and in Section 309(c) of the Communications Act 
(Appendix A, p. la). It is no answer under these condi- 
tions that the ruling may have promoted the efficiency and 
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expedition of the administrative hearing. See Beaumont 
Broadcasting Corp. v. Federal Communications Commis- 
ston, 1952, 91 U.S. App. D.C. 111, 202 F.2d 306. Never, 
under the Constitution of the United States as we know it, 
shall the right to a fair hearing and to the fundamental 
requirements of due process of law yield to a desire for 
expediency. Never shall Constitutional rights yield to ad- 
ministrative convenience. 


Il. THE COMMISSION WAS ARBITRARY AND CAPRICIOUS, AND 
VIOLATED ITS STATUTORY RESPONSIBILITY, IN AUTHOR- 
IZING AN AMERICAN NETWORK TO MAKE AVAILABLE ITS 
FULL NETWORK TELEVISION FACILITIES TO AN AFFILI- 
ATE MEXICAN BORDER STATION SERVING AN AMERICAN 
AUDIENCE, IN VIEW OF THE UNRELIABILITY IN THE 
CHARACTER OF THE STATION’S OWNERSHIP, THE NATURE 
OF ITS OPERATION, ITS IMMUNITY FROM COMMISSION 
SUPERVISION AND REGULATION, AND ITS FREEDOM FROM 
REVENUE, TRADE PRACTICE, FOOD AND DRUG, AND 
EMPLOYEE WELFARE LEGISLATION OF THE UNITED 
STATES GOVERNING THE OPERATION OF AMERICAN 
STATIONS . : 


Recent history of the course of querulous Commission 
action upon protests under Section 309(c) of the Communi- 
cations Act of 1934, as amended, invites the inquiry whether 
the Commission has grasped in full the purpose and spirit 
of the Section. Cf. e.g. Clarksburg Publishing Co. v. Fed- 
eral Communications Commission, 1955, 96 U.S. App. D.C. 
211, 225 F. 2d 511; Metropolitan Television Co. v. Federal 
Commumications Commission, 1955, 95 U.S. App. D.C. 326, 
221 F.2d 879; Greenville Television Co. v. Federal Com- 
munications Commission, 1955, 95 U.S. App. D.C. 314, 221 
F, 2d 870; Camden Radto Inc. v. Federal Communications 
Commission, 1954, 94 U.S. App. D.C. 312, 220 F. 2d 191; 
Elm City Broadcasting Corp. v. United States, 1956, —— 
U.S. App. D.C. , 235 F. 2d 911; Hall v. Federal Com- 
munications Commission, 1956, U.S. App. D.C. —, 








237 F.2d 567; Federal Broadcasting System, Inc. v. Fed- 
eral Commumications Commission, 1955, 96 U.S. App. D.C. 
260, 225 F.2d 560, cert. den. 350 U.S. 923, 76 S.Ct. 212, 
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100 L.Ed. 808; Federal Broadcasting System, Inc. v. Fed- 
eral Communications Commission, 1955, 97 U.S. App. 
D.C. 293, 231 F. 2d 246; Grantk v. Federal Communications 
Commission, 1956, —— U.S. App. D.C. ——, 234 F. 2d 682. 


When the Congress endowed the Federal Communica- 
tions Commission as guardian of the public interest with 
comprehensive powers in order to promote and realize the 
maximum benefits of radio to the people of the United 
States, National Broadcasting Co. v. United States, 1943, 
319 U.S. 190, 63 S. Ct. 997, 87 L. Ed. 1344, it also recog- 
nized that one likely to be financially injured by the is- 
suance of a license would be the person most likely to search 
out errors of law of the Commission in granting a license, 
Federal Communications Commission v. Sanders Bros. 
Radio Station, 1941, 309 U.S. 470, 60 S. Ct. 693, 84 L. Ed. 
869. The same test is applied under Sections 309(¢c)—a 
‘‘narty in interest’? under Section 309(c) is one who is 
aggrieved or whose interests are adversely affected’’ un- 
der Section 402(a) of the Act, ce. 879, 66 Stat. 718, 47 
U.S.C. §402(b). Metropolitan Television Co. v. United 
States, 1955, 95 U.S. App. D.C. 326, 221 F. 2d 879. The 
rationale of a, protest hearing is that a station suffering or 
about to suffer economic injury from competition is a fruit- 
ful and potent force in bringing public interest considera- 
tions to the attention of the Commission. It is therefore 
in poor grace for the Commission to reflect upon the 
motives of a protestant in words such as these (Dec., concl. 
3, R. 1104) : 

‘‘In view of the existing situation among the stations 
involved, it becomes clear that the protestants desire 
to prevent the keener competition from XETV which 
would very likely result from the broadcast of ABC 
programs in the manner contemplated in the subject 
application.’’ 


There can be no doubt that a prime consideration of 
KFMB-TV in filing its protest and in prosecuting this ap- 
peal is the likelihood of competition from XETV: in fact, 
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there would be serious question whether it could otherwise 
have standing. What KFMB-TV decries and protests is 
the fretful attitude of the Commission, evidenced here as 
in other proceedings, that the motives of a protestant must 
for that reason be suspect and his objections therefore are 
unworthy of serious consideration—an attitude completely 
at variance with any understanding of the function per- 
formed by a party in interest of vindicating the public 
interest, led by the visible hand of his own private interest. 
Cf. Associated Industries of New York v. Ickes, 2d Cir., 
1943, 134 F.2d 694, 704, vacated as moot 320 U.S. 707, 
64 §.Ct. 74, 88 L.Ed. 414. 


At the time the application of ABC was summarily 
granted without hearing, the Commission turned its deci- 
sion upon a statement that the facts alleged failed to show 
any substantial injury to be incurred, and: that the ‘‘con- 
sideration of the maintenance of a free interchange of pro- 
grams with stations licensed by the Government of Mex- 
ico’’ outweighed suggestions of possible adverse effects. 
(R. 105). The first reason stated with respect to any show- 
ing of substantial injury is completely without substance, 
and merely represents usual Commission resistance to the 
‘‘private Attorney General’? concept by resistance to 
claims of economic injury. The second reason advanced, 
the so-called ‘‘maintenance of a free interchange of pro- 
grams’’, now likewise stands revealed as a fiction and illu- 
sion—there is absolutely nothing in the record to substan- 
tiate any expectation of a significant two-way interchange. 
(See Decision, par. 34(19), R. 1097). It is therefore to 
the stimulation of competition among the networks that 
the Commission has now turned as the basis for sustaining 
its grant (Decision, Conclusion, par. 4, R. 1104-1105). Even 
assuming, however, that it is in fact equal and open com- 
petition which is being promoted, which it is not, and that 
the competitive standing of a network is a proper matter 
of concern in evaluation of the public good, this tender 
solicitude for the well-being of ABC cannot support the 
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grant of the application in terms of the public interest un- 
der the circumstances of this case. 


In the first place, it is appropriate to make reference to 
the character qualifications of Jorge Rivera, who formerly 
held the franchise for Channel 6 at Tijuana, now XETV, 
and who is presently a part-owner holding a position of 
trust and responsibility in ownership and operation of the 
station. (Decision, par. 5, R. 1083). The record shows 
that Mr. Rivera is the owner and operator of a Mexican 
station which has engaged in broadcast practices, includ- 
ing the broadcast of lotteries, horse race information, liquor 
advertising, quack medicine and astrology promotion, of a 
nature highly objectionable, offensive, and censurable un- 
der any standard of good practice, taste, and responsibility. 
(Decision, par. 31, R. 1091-1092). The Commission does 
not find it incumbent upon itself to characterize the broad- 
casting as ‘‘abominable and shocking’’ (Decision, par. 33, 
R. 1092)—it should be sufficient however to state that a 
station licensed in the United States would be called upon 
in short order to answer why its license should not be re- 
voked if it dared to engage in such practices. Mr. Rivera, 
the former licensee, controls 12 per cent of the stock 
(formerly 50 per cent) and is treasurer and director of both 
the corporation which owns XETV and of the corporation 
which is the exclusive sales agent of XETV in the United 
States. (Decision, pars. 5, 6, R. 1083). During hearing, 
because of the restrictive ruling of the Examiner which 
foreclosed protestant from examination into the minutes 
and books of XETYV to determine his participation and con- 
trol, KF MB-TV was obliged to stipulate to a lack of par- 
ticipation in the management, operation, or control of 
XETV (Decision, pars. 32, 44 fn. 13, R. 1092, 1101), a 
matter which can be cured upon remand of this cause for 
a new hearing. At this time it should be sufficient to note 
that the very position of Mr. Rivera as a director and 
treasurer thrusts him into a position of trust and respon- 
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sibility in management, control, and operation of the cor- 
poration which owns XETV. 


It should be noted that Mr. Rivera was a 50 per cent 
stockholder at the time the ABC application was filed in 
February 1955. (Decision, par. 44, fn. 13, R. 1101). The 
Commission finds no significance in this because there is 
no contention that ABC was interested in his qualifications 
(tbid.). The point is, however, that ABC should have made 
such investigation. The so-called extensive investigation 
into the qualifications of its prospective affiliate (Decision, 
par. 44, R. 1101), is certainly without significance when it 
failed to make any investigation at all of a 50 per cent 
owner, and became acquainted with the present and pro- 
posed operation of XETV after it filed its application to 
serve the Mexican border station. (7b7d.). 


Secondly, the nature of operation of XETV is incon- 
sistent with standards in the United States, and its viola- 
tion and disregard of the laws under which it is licensed 
to operate demonstrate unreliability of such character as 


to militate against a grant of the ABC application. As 
discussed below, stations licensed by the Commission are 
subject to restraints in programming practice which are 
not imposed below the border. Thus XETV programming 
has been predominantly entertainment (90 per cent or 
more), with the remainder devoted primarily to talks (De- 
cision, par. 25, R. 1088-1089), while the Commission has 
required from stations in the United States greater balance 
in program schedules, with less devotion to entertainment 
and greater regard for balance with news, education, dis- 
cussion, religion (not permitted in Mexican stations), talks, 
and agriculture. The sudden concern of XETV to present 
more varied program during the hearing (ibid.) is not very 
convincing, measuring performance against promise and the 
fact that such balance is not a requirement in Mexican law. 
On occasion spot announcements on behalf of candidates 
for United States political offices were made, and in at 
least one instance an interview with an American candidate 
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was telecast (zbid.), but there is no indication equal time 
was offered to other candidates for the use, as would be 
required of American stations under Section 315 of the 
Communications Act of 1934, c. 625, 48 Stat. 1088, § 315(a). 
In some instances commercial spots appear to have exceeded 
two minutes in length (Decision, par. 25, R. 1088-1089), 
contrary to the one-minute length under good practice by 
American standards, and double spotting has occurred 
(tbid.) likewise contrary to good practice. 


In addition, it is submitted that a station which has 
blithely disregarded the laws under which it is licensed to 
operate is hardly likely to inspire confidence in any belief 
that it will observe standards which are not required in its 
operation. The Commission refuses to recognize any de- 
fects, in an apparent greater interest to sustain the grant 
than in plumbing the operation of XETV in measuring 
the public interest. [It is interesting in this regard to note 
the reliance placed upon commendatory letters and cita- 
tions to XETV (Decision, par. 26 and: fn. 7, R. 1089-1090) 
by a sophisticated Commission which through its expertise 
in hearing cases must recognize how readily they may be 
obtained]. There can be no doubt that programming which 
on some days carries no Spanish programs at all and no 
Spanish language translation of English programs on 
others (Decision, pars. 27, 28, R. 1090) violates require- 
ments of Mexican law that only 50 per cent of commercial 
advertising shall be in a foreign language and that foreign 
language broadcasts of general interest shall be followed by 
Spanish translations. (See Decision, pars. 39-41, R. 1099- 
1100). Similarly, it is submitted that a Mexican law re- 
quiring that an employer may not engage the services of 
less than 90 per cent Mexican workers is violated when 88 
per cent of the local employees are Mexican and one out of 
seventeen of a corporation which is the American alter ego 
of the station is a Mexican (Decision, pars. 6, 36-37, R. 
1098); that programs involving candidates for United 
States political offices are political programs, and are there- 
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fore prohibited from being broadcast (Decision, pars. 25, 
37, R. 1088, 1098); and that a Christopher program is a 
religious program in the usual meaning of the term, and 
thus may not be carried by Mexican stations. (Decision, 
par. 37, R. 1098). 


The basis of the Commission’s resistance to such findings 

is apparently, ‘‘There is no evidence in this record that | 
the regulations introduced by protestants are the complete 
and governing provisions applicable to Mexican television | 
stations.’’ (Decision, par. 36, R. 1098). There is no rule | 
in the law of evidence which imposes upon a party such a 
requirement. To the contrary, KFMB-TV has introduced / 
regulations which must be taken as constituting the appli’ 
cable and governing provisions of Mexican law unless or 
until ABC introduced evidence to prove the contrary. No 
such evidence was forthcoming. 


If the record fails to show that the operation of XETV 
has not met with the disapproval of Mexican authorities 
(Decision, pars. 42-43, R. 1100-1101), this is not a cause 
for consolation and congratulation that after all there could 
not be much wrong with it (cf. operation of Jorge Rivera’s 
radio station XEAOC, Decision, par. 31, R. 1091-1092), but 
rather a cause for reflection upon the lack of any reason- 
able restraint upon XETV. While securing all the benefits 
of an American station in operation as an American sta- 
tion, XETV is not subject to the jurisdiction and the regu- 
latory supervision of the body charged with the administra- 
tion of the laws governing the operation of such stations. 
American viewers are thus exposed, with the blessing and 
encouragement of the Commission, to an American opera- 
tion without any requirement to meet American standards 
of good practice. The quarrel, of course, is not with the 
ABC programs themselves, but with the practices, pro- 
grams, and commercial advertising which are presented ad- 
jacent to ABC programs and while ABC programs them- 
selves are not being furnished. Among these practices, reg- 
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ulated in the United States but not in Mexico, may be listed 
the following: 


(a) Over-commercialization: the proportion of time 
devoted to commercial programming and advertising; 
the duration, placement, frequency, and concentration 
of spot announcements. 


(b) Public service programming: education, news, 
agriculture, and similar programs; non-commercial 
spot announcements. 

(c) Rejection of certain types of advertising, e.g. 
astrology, tip sheets, products of a personal nature, 


hard liquor, patent medicines, ‘‘bait and switch’’ ad- 
renrines sent lotteries. 


(d) Balance and fairness in news reporting, edito- 
rializing, commentaries, and presentation of public 
issues. 


(e) Equal availability of facilities to all political 
candidates (Section 315 of the Communications Act of 
1934, ec. 652, 48 Stat. 1088, as amended, § 315). 


(f) Antitrust implications (Section 313 of the Act, 
ec. 652, 48 Stat. 1087, § 313), control of the media of 
mass communications, and preservation of competition 
in commerce (Section 314 of the Act, c. 652, 48 Stat. 
1087, § 314). 


(g) Announcements that commercial matter is paid 
for Section 317 of the Act, c. 652, 48 Stat. 1089, § 317). 


(h) Requirements generally for licensing and opera- 
tion in the public interest (Sections 307 to 310 of the 
Act, ¢. 652, 48 Stat. 1083, as amended, §§ 307-310). 


Under these circumstances, the stimulation of competi- 
tion among the networks, which the Commission has found 
to be a controlling factor in upholding the grant (Decision, 
concl. 4, 7, R. 1104, 1105-1106) is unhealthy, unfair, and un- 
equal competition. Not only is there no requirement for 
operation in the public interest under the supervision of a 
regulatory commission, but XETV is able to secure the 
benefits of American operation without the burdens of rev- 
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enue, social, and business regulation governing the opera- 
tion of American stations, such as: 


1. Federal, state, county, and city income taxes, prop- 
erty taxes, franchise taxes, and business and license 
taxes. 


2. The Pure Food and Drug Act. 


3. Social security, unemployment insurance, minimum 
wage and hour, and workmen compensation legis- 
ation. 


4,Federal Trade Commission regulation of ee 
and misleading advertising. 


5.Sherman Anti-Trust and Robinson-Patman Acts, 
which prohibit monopolies and conspiracies in re- 
straint of trade, and certain discriminatory adver- 
tising practices. 


It may be noted that Appellee and: Intervenor have reserved 
the right to argue that these matters are not properly be- 
fore the Court. (See Question 2, supra). It may be hoped 
that it will not be argued that a Mexican station is subject 
to the operation of this legislation of the United States, or 
that the legislation does not govern operation of American 
stations, or that these statements are not subjects of knowl- 
edge of which any reasonably informed Court may take 
judicial notice. 


Any reliance that the Commission has placed upon its 
authority to revoke the authorization to ABC (Decision, 
concl. 8, R. 1106), or upon control by the Government of 
Mexico (Decision, concl. 5, R. 1105), or upon action by ABC 
to cancel its contract or advertisers to refuse to buy time 
on XETV (Decision, par. 45, R. 1101), as a method of in- 
suring that XETV adheres ‘‘to the overall standards of 
broadcasting with which ABC complies in the operation 
of its network and owned-and-operated stations’’ (zbid.) 
is an illusion and a snare. 


There is, first, the question of the efficacy of Commission 
authority. The Commission itself refuses to recognize any 
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jurisdiction ‘‘to make determinations with respect to the 
programming of a Mexican station’’, and disavows any in- 
terest ‘‘in the affairs of stations beyond our borders which 
do not infringe upon the service enjoyed by residents of 
this country.’’ (Decision, concl. 7, R. 1105-1106). This 
position is of course absolutely correct with respect to the 
usual foreign station—the Commission has no more con- 
cern with operation of such station than a ‘‘dry’’ state with 
the sale of liquor in a ‘‘wet’’ state, or a state with strict 
lending laws to pawnbroking practices in a state with liberal 
laws, or a state which restricts horse-racing activity to race 
tracks with a practice of tip-sheets or bookmaking which 
may be legal in another jurisdiction. However, when the 
good offices, support, and authorization of the first state is 
requested and required to approve activities which affect 
directly citizens within its borders, then it becomes a matter 
of direct concern to that state to determine the manner in 
which its authorization will be used. Similarly, a foreign 
station is free to broadcast whatever programs it wishes 
without any business of the Commission; however, if it is 
furnished programs from the United States which will be 
received in the United States, then the type of material 
which will be broadeast together with the United States- 
originated programs is a subject of immediate and contin- 
uous concern in searching out where lies the public interest. 


Accordingly, it is submitted that it is reversible error for 
the Commission to establish as a principle that it will re- 
fuse to consider the programming of a Mexican station in 
a Section 325(b) proceeding except as it touches other serv- 
ices received by American citizens. It is the resurrection 
of a Neanderthal concept long since outmoded and dis- 
carded for the Commission now to regard itself in this pro- 
ceeding in effect ‘‘ * * * as a kind of traffic officer, policing 
the wave lengths to prevent stations from interfering with 
each other. But the Act does not restrict the Commission 
merely to supervision of the traffic. It puts upon the Com- 
mission the burden of determining the composition of that 
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traffic,’’ National Broadcasting Co., Inc. v. United States, 
1943, 319 U.S. 190, 215-216, 63 S.Ct. 997, 87 L.Ed. 1344. The 
encouragement of competition as such may not be the single 
or controlling factor as an equivalence in evaluating the 
public interest. Federal Commumications Commission v. 
RCA Communications, Inc., 1953, 346 U.S. 86, 73 S.Ct. 998, 
97 L.Ed. 1470. The Commission, it is submitted, may. not 
grant the application because it furthers competition, ex- 
cept as it has weighed all other relevant public interest 
considerations in the balance, including the effect of the 
foreign station’s programming upon its American audience, 
not merely whether .it interferes with broadcasting by a 
United States station. Section 325(b) requires no less. 


The Commission does indeed recognize its power of re- 
vocation under Section 325(c) of the Act, but restricts its 
power to revoke after hearing ‘‘when the public interest 
factors wpon which we based our determination are no 
longer present, or when for other reasons which may at 
some future time obtain, the continuation of the permission 
shall no longer be in the public interest.’’ (Decision, concl. 
8, R. 1106). The Commission would thus continue its grant 
so long as it furthered competition, and perpetuate its re- 
fusal to weigh the programming of XETV as a factor to be 
considered. Even if the Commission were to determine in 
the future to revoke its grant, however, as a practical mat- 
ter effective sanctions would be illusory because of the re- 
quirement for hearing before revocation. The present state 
of Commission procedure is a quagmire engulfing the Com- 
mission in the bog of its adjudicatory process (see e.g., 
Hush-A-Phone Corporation v. United States, 1956, —— 
U.S. App. D.C. ——, 238 F. 2d 266), so as to foreclose any 
reasonably prompt action to protect the public interest. 


Similarly, the public interest will receive no protection 
from other sources. Since the Government of Mexico has 
shown no inclination to enforce its own laws relating to 
broadcasting (cf. Decision, concl. 5, R. 1105), there is no 
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reason to believe that it will enforce regulations or prac- 
tices of another jurisdiction. Likewise, the public cannot 
look to ABC as the champion and protector of its interest, 
despite its protestations (cf. Decision, par. 45, R. 1101), 
when in its role as ‘‘an aggressive network competitor’’ 
(Decision, concl. 4, R. 1104), it was not sufficiently inter- 
ested to investigate the qualifications of a 50 per cent stock- 
holder in a station it proposed to make an affiliate. (Deci- 
sion, par. 44 and fn. 13, R. 1101). Likewise, conjecture that 
an advertiser will not buy time if XETV failed to comply 
with United States broadcasting standards (Decision, par. 
45, R. 1101) is idle fantasy without counterpart in reality. 
Experience is convincing that the primary interest of an 
advertiser is his audience, and that, if left to its own re- 
sources, by a kind of Gresham’s law of broadcasting pub- 
lic service programming tends to be driven out by those 
less beneficial to the public interest, while perhaps more 
attractive to listeners and of greater financial benefit to 
station owners and to advertisers. Accordingly, the Com- 


mission should have taken a long, hard look at the conse- 
quences of its action before it granted so broad an authority. 


The nub of the problem is of course that there has been 
an imbalance in the allocations which gave two VHF chan- 
nels to San Diego, with its population of 334,387, and two 
VHF channels to Tijuana, with a population of 59,952. (De- 
cision, par. 4, R. 1082-1083). The establishment of an Amer- 
ican network affiliate creates precisely what the Congress 
intended to prevent, a San Diego station operating from 
Mexico as an American station without American restraints. 
Channel 6 was deleted from San Diego and assigned to 
Tijuana by international agreement as a second channel 
for use in Mexico as a Mexican station to serve Mexican 
citizens. If it is now to be operated as an American station, 
the function of the administrative agency charged with 
the regulation of American stations is not to lend its offices 
to aid affirmatively in this function, but to negotiate for 
the return of this allocation, or the other Tijuana allocation 
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(Channel 12), if Mexico no longer requires the allocation, 
so that it may operate as an American station under Amer- 
ican statutes and regulations. Whether or not this can be 
secured, ABC can be assured that there will continue to be 
an outlet in San Diego from present sources for any pro- 
gram of superior merit on a comparative, truly competi- 
tive basis. 


Ill. THE COMMISSION WAS ARBITRARY AND CAPRICIOUS, 
AND ABDICATED ITS STATUTORY RESPONSIBILITY. IN 
REFUSING TO CONCLUDE THAT THE DELIVERY OF FILMS 
AND KINESCOPES BY THE ABC NETWORK TO ITS MEXICAN 
AFFILIATE STATION DURING THE COURSE OF THE PRO- 
CEEDING, WAS A VIOLATION OF THE COMMISSION'S 
ORDER STAYING SUCH ACTION PENDING DETERMINATION 
OF THE PROCEEDING, AND OF SECTION 325 OF THE ACT 


The stiff-necked determination of the Commission that 
ABC willy-nilly should receive a grant of its application 
so that ‘‘the stimulation of competition among the net- 
works’? may thereby be afforded (Decision, concl. 4, R. 
1104), regardless of any other relevant and compelling con- 


siderations affecting the public interest, is perhaps no more 
clearly demonstrated than in its casual indifference even 
to consider, much less to rule upon, the sincere and serious 
charge of KFMB-TV that ABC was violating a Commis- 
sion stay as well as the statute, during a hearing intended 
to establish whether such action would be in the public in- 
terest. | 


When the Commission on November 23, 1955, granted 
the application of ABC to furnish television programs to 
XETV, the scope of the grant was precisely commensurate 
with the authority of the Commission recognized by the ap- 
plicant in requesting a permit—the authorization sought 
and granted extended to the delivery of programs by non- 
interconnected means using mail, air and rail express, as 
well as to the transmission of signals by interconnected 
means using radio relay and cable. This express concession 
to the Commission’s authority was no mere courtesy or 
oversight—since ABC had initially requested authority 
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only for film or recordings, had actual knowledge that its 
application would be challenged by KFMB-TV, and a pre- 
vious application by another party to serve XETV had 
earlier been abandoned, it is to be expected that the appli- 
cant would have been more jealous of his rights and not 
have requested authorization for an activity for which he 
believed no permit was necessary. 


Accordingly, when the Commission on January 23, 1956, 
suspended the effective date of its grant without hearing 
following protests filed under 309(c), it was clear to all 
parties that the stay extended without qualification to the 
authority that had been sought and granted—it banned 
transmission and delivery of programs by both electrical 
and non-electrical means. That this was also the under- 
standing of ABC may be readily inferred from the fact 
that not for more than a year after the date of the filing of 
its application, and more than three months after the stay 
was imposed, after the record in the protest hearing had 
been closed, did it act upon its claim that no permit was 
required for non-interconnected delivery. There can thus 
be no doubt that the delivery of films and kinescopes to 
XETV on April 5, 1956, before this proceeding was ter- 
minated, was recognized as a direct violation of the stay 
imposed: while the Commission was holding a hearing, as 
required under. statute before any transmission or delivery 
could take place, in order to determine whether this would 
serve the public interest, ABC was furnishing its programs 
without regard to such determination. 


This action was something more than defiance of a stay 
order, however: it was also in violation of the statute un- 
der which the authorization had been sought. It is true 
that back in 1937, in the case of Baker v. United States, 5th 
Cir., 1937, 93 F.2d 332, cert. den. 303 U.S. 642, 58 S.Ct. 646, 
82 L.Ed. 1102, a criminal case in another jurisdiction, the 
Cireuit Court of Appeals for the Fifth Cireuit had held 
that the requirement for prior permission from the Com- 
mission for supplying radio programs to a foreign border 
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station under Section 325(b) did not extend to records or 
electrical transcriptions because, it was said, the statute is 
concerned with a place or apparatus whereby the mechan- 
ical or physical reproduction of sound waves is produced, 
and the reproduction is the playing of a record, not the 
record itself. 


The Baker case is however neither binding nor correct. 
In the first place, were this Court to follow the Baker case, 
the essential purposes of the Act would in large measure 
be thwarted. Except for the occasional benefit of simul- 
taneous broadcasting as an event occurs, there is small 
practical benefit of electrical over non-electrical means. 
The authority of the Commission would be held for naught, 
if it can decide that it is contrary to the public interest to 
permit an applicant to send a program by wire or micro- 
wave relay from San Diego to Tijuana, but must stand 
idly by if the applicant delivers the programs over the 15 
miles distance by automobile, mail, or plane. 


Secondly, the statute under any reasonable susan atae 


tion also regulates the delivery of records and electrical 
transcriptions, and thus film and kinescope, as well as elec- 
trical transmission. What Section 325(b) prohibits, inso- 
far as here pertinent, is the use of a location or apparatus 
to produce a mechanical or physical reproduction of sound 
waves which is then caused to be delivered to a foreign sta- 
tion. The phrase ‘‘mechanical or physical reproduction of 
sound waves’? in this case refers not to the process whereby 
the sound waves are reproduced, but to the object or thing 
which is produced from the sound waves. In the same way, 
in common parlance an art reproduction is not the process 
of copying a picture, but the picture itself, just as one might 
purchase an antique reproduction or some other reproduc- 
tion of an original thing or object. Thus it is the record 
which is the mechanical reproduction, not the playing of it. 
The scheme of the statute is clear that ‘‘transmitted’’ shall 
logically refer to sound waves converted into electric energy 
and sent by wire and radio, and that ‘‘delivered’’ shall 
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apply to sound waves converted into a mechanical repro- 
duction, i.e. to a record or an electrical transcription, which 
is to be physically carried or transported to a foreign sta- 
tion, and that both are interdicted without prior Commis- 
sion authorization. 


The Baker case, in the third place, is a complete negation 
of legislative history. Section 325(b) has its origin in Sen- 
ate Bill 2660 and House Bill 7800, 73d Cong., 2d Sess. 
(1934), which was introduced as an amendment to Section 
28 of the Radio Act of 1927 during the same session that 
the Communications Act of 1934 was being hammered ont. 
Extensive hearings were held on February 15 and 23, and 
March 1, 1934, on H. R. 7800 then before the House Com- 
mittee on Merchant Marine, Radio and Fisheries, 73d Cong., 
2d Sess. (1934), which show conclusively that the members 
of the Committee, the radio broadcast industry, and record 
producers uniformly understood ‘‘mechanical reproduc- 
tions’’ to refer to phonograph records or electrical tran- 
scriptions, and, more important, fully understood and in- 
tended that they would be covered under the proposed 
amendment. (See Appendix C to this Brief). Under these 
circumstances, the Act may not be given the narrowest pos- 
sible meaning in complete disregard of the purpose of the 
legislature. United States v. Bramblett, 1955, 348 U.S. 503, 
509-510, 75 S.Ct. 504, 99 L.Ed. 594. 


Finally, the phrase mechanical reproduction has an ac- 
cepted and well-understood meaning with the Commission 
itself and in the broadcast industry. Thus, the Commis- 
sion itself recognizes a mechanical reproduction as con- 
stituting an object, not an action. See e.g., Rule 1.877 of 
the Commission’s Rules and Regulations. (Appendix, 
p. 9a). The request by networks and grant by the Com- 
mission of authorization for delivery of television pro- 
grams by non-interconnected means as well as for trans- 
mission by interconnected means is a usual, general, and 
regular practice under Section 325(b), in recognition, ac- 
knowledgement, and acceptance of Commission authority. 
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Thus, for example, only the other day, on January 15, 1957, 
the Commission in Public Notice No. 40573, Report No. 2973, 
announced an extension of permits to ABC and to the Na- 
tional Broadcasting Company to furnish programs to sev- 
eral Canadian cities ‘‘via direct relay, air or rail express.’’ 


The Commission should therefore have shown more con- 
cern when it was brought to its attention that ABC was 
flouting its authority. Instead, it could find no issue which 
was involved in the proceeding (Decision, par. 38, R. 1098- 
1099), although the very hearing involved the propriety of 
such action in the light of the public interest, and issues 
(h), (m), and (n) (see Appendix, pp. lla, 12a) sought to 
determine whether XETV was available at all to ABC if 
the grant were denied. 


Apparently it is now necessary to anticipate an issue, 
‘‘Whether the applicant is going to violate the law’’, in 
order not to be foreclosed from raising the question if the 
law is subsequently violated. Perhaps appellant should 
have couched the issue in language of the following texture, 
which some citizen of a future civilization may ponder over 
as the quaint and curious jargon, revealed only to the initi- 
ate, of a then forgotten lore (R. 1120): 


‘6. In view of the foregoing, we have decided to sup- 
plement our Final Decision in a manner responsive to 
the present pleadings, to the extent commensurate with 
the proper boundaries of the whole record i in this ease 
and apropos the issues which we conceive, in our pres- 
ent comprehensive prospective of the matter, to be 
valid. subjects for decision herein.”’ 


The doting concern of the Commission for the welfare 
of ABC has been an overriding consideration. When ABC 
asked the Commission to hold that the delivery of film with- 
out authorization was not an issue in this case (R. 922), 
the Commission obligingly concurred. (Decision, par. 38, 
R. 1098-1099). Subsequently, when ABC learned of the 
appeal of KFMB-TV, and recognized that what is good 
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enough for the Commission was not good enough for this 
Court, and, although a successful applicant, petitioned the 
Commission to amend its decision by more satisfactory 
language (R. 1107), again the Commission obligingly con- 
eurred. (R. 1118). The invocation of Hall v. Federal Com- 
munications Commission, 1956, —— U.S. App. D.C. —, 
237 F.2d 567, as somehow making new law requiring a 
more affirmative statement from the Commission condon- 
ing ABC’s action, is of course spurious—the necessity for 
considering all aspects affecting the public interest, whether 
specifically raised or not, was spelled out one and one-half 
years before in Clarksburg Publishing Co. v. Federal Com- 
munications Commission, 1955, 96 U.S. App. D.C. 211, 225 
F. 2d 511, as the quotation in Hall makes clear, and in fact 
should be so obvious as hardly to require spelling out to a 
body charged with the administration of a body of law 
upon public interest determinations. 


The Commission’s Memorandum Opinion and Order on 
the ABC petition for reconsideration will reflect how re- 
luctantly the fact was imposed upon them that ABC had 
begun delivery of film and kinescopes to XETV without 
prior authorization (par. 4, R. 1120). The Commission 
makes reference to the holding in the Baker case, supra, 
and, from this concludes that ABC reasonably assumed 
that it could take this action, and that ‘‘under the cir- 
cumstances of this case’’ the practice in no way affected 
ABC’s ‘‘basic’”’ qualifications, whatever that may mean 
(par. 4, 7, R. 1120, 1121). Apparently whether an appli- 
cant has violated the law is immaterial if he means well 
when he does so. The evidence to the contrary shows not 
that ABC reasonably assumed it could take the action 
under law, but that it reasonably assumed it could get 
away with it despite the law and the stay. But of even 
greater consequence, when the question has been squarely 
posited whether Section 325(b) of the Act has been violated 
and whether the Commission will enforce it, the Commis- 
sion has continued to refuse to render a decision upon the 
merits to vindicate its authority. 
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CONCLUSION 


For the reasons herein stated, it is submitted that the 
actions of the Commission from which appeal is taken are 
arbitrary, capricious, erroneous, and contrary to law, 
and the case should be reversed and remanded to the Com- 
mission with instructions to grant appellant a new and 
proper hearing. 


Respectfully submitted, 


Vincent B. WEtcH 
Vincent A. PEprer 
Hersert E. Forresr 
Communications Building 
710 Fourteenth Street, N. W. 
Washington 5,D.C. 
Counsel for Appellant 


Of Counsel: 


We cu, Morr & Morcan 
Communications Building 
710 Fourteenth Street, N. W. 
Washington 5, D. C. 


March 4, 1957 
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APPENDIX A 


STATUTES, RULES AND REGULATIONS INVOLVED 
Statutes 


Federal Communications Act of 1934, ce. 652, 48 Stat. 1064, 
as amended, 47 U.S.C., §§ 151 et seq.: | 


Action Uron Apprications; Form or anp CoNnDITIONS 
ATTACHED TO LICENSE 


Section 309(c) (Prior to Enactment of Public Law 391, 84th 
Cong-, a Sess., approved January 20, 1956, 70 


(c) When any instrument of authorization is granted by 
the Commission without a hearing as provided in subsection 
(a) of this section, such grant shall remain subject to pro- 
test as hereinafter provided for a period of thirty days. 
During such thirty-day period any party in interest may file 
a protest under oath directed to such grant and request a 
hearing on said application so granted. Any protest so 
filed shall contain such allegations of fact as will show the 
protestant to be a party in interest and shall specify with 

rticularly the facts, matters and things relied upon, 
but shall not include issues or allegations phrased generally. 
The Commission shall, within thirty days from the date of 
the filing of such protest, enter findings as to whether 
such protest meets the foregoing requirements and if it so 
finds the application involved shall be set for hearing upon 
the issues set forth in said protest, together with such 
further specific issues, if any, as may be prescribed by the 
Commission. In any hearing subsequently held upon such 
application all issues specified by the Commission shall 
be tried in the same manner provided in subsection (b) of 
this section, but with respect to all issues set forth in the 
protest and not specifically adopted by the Commission, 
both the burden of proceeding with the introduction of 
evidence and the burden of proof shall be upon 
the protestant. The hearing and determination of cases 
arising under this subsection shall be expedited by the 
Commission and pending hearing and decision the effective 
date of the Commission’s action to which protest is made 
shall be postponed to the effective date of the Commission’s 
decision after hearing, unless the authorization involved 
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is necessary to the maintenance or conduct of an existing 
service, in which event the Commission shall authorize the 
applicant to utilize the facilities or authorization in ques- 
tion pending the Commission’s decision after hearing. 


Section 309 (c) (As amended by Pubhe Law 391 (84th 
core ag Sess, approved January 20, 1956, 70 
tat. 3): 


(c) When any instrument of authorization is granted by 
the Commission without a hearing as provided in sub- 
section (a) hereof, such grant shall remain subject to 
protest as hereinafter provided for a period of thirty days. 
During such thirty-day period any party in interest may 
file a protest under oath directed to such grant and request 
a hearing on said application so granted. Any protest 
so filed shall be served on the grantee, shall contain such 
allegations of fact as will show the protestant to be a party 
in interest, and shall specify with particularity the facts 
relied upon by the protestant as showing that the grant 
was improperly made or would otherwise not be in the 
public interest. The Commission shall, within thirty days 
of the filing of the protest, render a decision making find- 
ings as to the sufficiency of the protest in meeting the 
above requirements; and, where it so finds, shall designate 
the application for hearing upon issues relating to all mat- 
ters specified in the protest as grounds for setting aside 
the t, except with respect to such matters as to which 
the Cera after affording protestant an opportunity 
for oral argument, finds, for reasons set forth in the deci- 
sion, that, even if the facts alleged were to be proven, no 
grounds for setting aside the grant are presented. The 
Commission may in such decision redraft the issues urged 
by the protestant in accordance with the facts or substan- 
tive matters alleged in the protest, and may also specify 
in such decision that the application be set for hearing 
upon such further issues as it may prescribe, as well as 
whether it is adopting as its own any of the issues result- 
ing from the matters specified in the protest. In any hear- 
ing subsequently held upon such application issues speci- 
fied by the Commission upon its own initiative or adopted 
by it shall be tried in the same manner provided in sub- 
section (b) hereof, but with respect to issues resulting 
from facts set forth in the protest and not adopted or 
specified by the Commission, on its own motion, both the 
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burden of proceeding with the introduction of evidence and 
the burden of proof shall be upon the protestant. The 
hearing and determination of cases arising under this 
subsection shall be expedited by the Commission and pend- 
ing hearing and decision the effective date of the Com- 
mission’s action to which protest is made shall be post- 
poned to the effective date of the Commission’s decision 
after hearing, unless the authorization involved is necessary 
to the maintenance or conduct of an existing service, or 
unless the Commission affirmatively finds for reasons set 
forth in the decision that the public interest requires that 
the grant remain in effect, in which event the Commission 
shall authorize the applicant to utilize the facilities or 
authorization in question pending the Commission’s deci- 
sion after hearing. 


Fatse Distress Sienats; Resproapcastinc; StTupio0s oF 
FOREIGN STATIONS 


* * me * * * & * * of 


Section 325 (b) No person shall be permitted to locate, 
use, or maintain a radio broadcast studio or other place 


or apparatus from which or whereby sound waves are con- 
verted into electrical energy, or mechanical or physical 
reproduction of sound waves produced, and caused to be 
transmitted or delivered to a radio station in a foreign 
country for the purpose of being broadcast from any radio 
station there having a power output of sufficient intensity 
and/or being so located geographically that its emissions 
may be received consistently in the United States, without 
first obtaining a permit from the Commission upon proper 
application therefor. : 


(c) Such application shall contain such information as 
the Commission may by regulation prescribe, and the grant- 
ing or refusal thereof shall be subject to the requirements 
of Section 309 hereof with respect to applications for sta- 
tion licenses or renewal or modification thereof, and the 
license or permission so granted shall be revocable for false 
statements in the application so required or when the 
Commission, after hearings, shall find its continuation no 
longer in the public interest. | 
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Proceeprnes TO Ensors, Ser Asme, ANNUL, on SUSPEND 
OrpERs OF THE ComMISSION 


Section 402 (b). Appeals may be taken from decisions 
and orders of the Commission to the United States Court 
of Appeals for the District of Columbia in any of the follow- 
ing cases: 


(4) By any applicant for the permit required by section 
325 of this Act whose application has been denied by the 
Commission, or by any permittee under said section whose 
permit has been revoked by the Commission. 


(6) By any other person who is aggrieved or whose in- 
terests are adversely affected by any order of the Commis- 
sion granting or denying any application described in para- 
graphs (1), (2), (3), and (4) hereof. 


GENERAL Provisions RELATING TO PROCEEDINGS—WITNESSES 
AND DEPOSITIONS 


Section 409 (e) For the purposes of this Act the Com- 
mission shall have the power to require by subpena the 
attendance and testimony of witnesses and the production 
of all books, papers, schedule of charges, contracts, agree- 
ments, and documents relating to any matter under investi- 
gation. Witnesses summoned before the Commission shall 
be paid the same fees and mileage that are paid witnesses 
in the courts of the United States. 


(f) Such attendance of witnesses, and the production of 
such documentary evidence, may be required from any 
place in the United States, at any designated place of 
hearing. And in case of disobedience to a subpena the 
Commission, or any party to a proceeding before the Com- 
mission, may invoke the aid of any court of the United 
States in requiring the attendance and testimony of wit- 
nesses and the production of books, papers, and documents 
under the provisions of this section. 
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Administrative Procedure Act, 1946, c. 324, 60 Stat. 237, 5 
U.S.C., $1001 et seq.: | 


Section 7 (c). Evidence. * * * Every party shall have 
the right to present his case or defense by oral or docu- 
mentary evidence, to submit rebuttal evidence, and to con- 
duct such cross-examination as may be required for a 
full and true disclosure of the facts. In rule making or 
determining claims for money or benefits or applications 
for initial licenses any agency may, where the interest of 
any party will not be prejudiced thereby, adopt proceed- 
ures for the submission of all or part of the evidence in 
written form. 
€ & cg t sd La e cd * & 


Section 10 (e). Scope of review. So far as necessary 
to decision and where presented the reviewing court shall 
decide all relevant questions of law, interpret constitutional 
and statutory provisions, and determine the meaning or 
applicability of the terms of any agency action. It shall 
(A) compel agency action unlawfully withheld or unreason- 
ably delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbitrary 
capricious, an abuse of discretion, or otherwise not in 
accordance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required by 
law; (5) unsupported by substantial evidence in any case 
subject to the requirements of section 7 and 8 or otherwise 
reviewed on the record of any agency hearing provided by 
statute; or (6) unwarranted by the facts to the extent 
that the facts are subject to trial de novo by the reviewing 
court. In making the foregoing determinations the court 
shall review the whole record or such portions thereof 
as may be cited by any party, and due account shall be 
taken of the rule of prejudicial error. 
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Rules and Regulations of the Commission 


§$1.750 Review of adverse ruling—(a) Any interested 
party may obtain review by the Commission of an adverse 
ruling with respect to any petition or motion by (1) filing 
within two days a petition for review; or (2) by stating 
his exception on the record in the hearing and requesting 
that it be carried forward therein. 


(b) Failure to make timely request for review or to state 
an exception on the record, shall be deemed a waiver of 
any right to review. 


§1.813 Prehearing conferences.—(a) The Commission 
or the presiding officer on its or his initiative, or at the 
request of any party, may direct the parties or their at- 
torneys to appear at a specified time and place for a con- 
ference prior to or during the course of a hearing, or to 
submit suggestions in writing, for the purpose of consid- 
ering, among other things, the following matters: 


(1) The necessity or desirability of simplification, 
clarification, amplification or limitation of the issues; 
; (2) The possibility of stipulating with respect to 

acts; 

(3) The procedure at the hearing; 

(4) The limitation of the number of witnesses; 

(5) The necessity or desirability of prior mutual 
exchange between or among the parties of prepared 
testimony and exhibits; 

(6) In cases arising under Title IT of the Act, the 
necessity or desirability of amending the pleadings 
and offers of settlement or proposals of adjustment. 


(b) An official transcript of the conference shall be made 
and action taken at or on the basis of the conference, in- 
cluding agreements reached between the parties, shall be 
incorporated by the Hearing Examiner in an order issued 
as promptly as may be feasible subsequent to the conclu- 
sion of the conference. All agreements will be subject to 
such ruling as the Examiner may make upon appropriate 
objection and, to be effective, must be found to be accept- 
able and approved by the Hearing Examiner. 
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§ 1.832 Request; verification and content.—A subpena, 
other than one directed by the Commission on its own ini- 
tiative, will be issued only upon request in writing, unless 
such request is made on the record while a hearing is in 
progress, in which case such request on the record may 
be accepted in lieu of written request. Any request for 
a subpena shall be supported by a showing of the general 
relevance and materiality of the evidence sought. A re- 
quest for a subpena to compel a witness to produce docu- 
mentary evidence shall be in writing, duly subscribed and 
verified, and shall specify with particularity the books, 
papers, and documents desired and the facts expected to be 
proved thereby. Such requests need not be served upon 
other parties to the hearing. Prompt notice, including a 
brief statement of the reasons therefor, will be given 
of the denial, in whole or in part, of a request for a 
subpena. } 


§1.841 Exchange of exhibits and information—com- 
mencement of hearing procedure in cases involving broad- 
cast applications for authority to construct broadcast: fa- 
cilities.—(a) Each applicant in a hearing upon broadcast 
applications for authority to construct broadcast facilities 
shall provide all parties to the hearing with a full set of 
exhibits to be offered in the hearing as the direct case of 
the said applicant. Such exchange of exhibits shall be 
made in accordance with such agreements and rulings as 
may result from the pre-hearing conference held pursuant 
to § 1.813, and unless otherwise directed by the Examiner, 
shall take place at least twenty days in advance of the 
date for commencement of the hearing. The exhibits. re- 
quired to be exchanged by this paragraph shall comprise 
the full direct case of the applicant, i.e., all data desired 
to be submitted by the applicant in connection with his 
qualifications and proposals. 


(b) Oral testimony by an applicant or his witnesses in 
connection with his direct case will be limited to (1) such 
appropriate qualification and explanation as may be nec- 
essary of the applicant’s exhibits and (2) testimony con- 
cerning any portion of the applicant’s affirmative case 
in substitution of exhibits or portions thereof which are 
rejected by the Examiner on grounds of competency or 
form rather than for reasons of lack of materiality or 
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relevance. Such substituted oral testimony, however, is 
to be limited to the scope of the rejected exhibit or portions 
thereof. Provided, however, that the provision of this 
paragraph shall not be construed to preclude or limit nor- 
mal cross-examination, rebuttal testimony, or the sub- 
mission of appropriate exhibits in connection therewith. 


(c) Except for good cause found in advance by the pre- 
siding officer, in all broadcast hearings involving appli- 
cations for authority to construct broadcast facilities, there 
shall be held prior to the exchange of exhibits pursuant to 
this section a pee neers conference,’ in accordance with 
§ 1.813, and a further conference following such exchange 
of exhibits. Unless otherwise ordered by the Examiner 
such further conference shall be held at least ten days 
prior to the date for the commencement of the hearing 
looking toward agreement on all matters relating to the 
conduct of the hearing and not already the subject of 
agreement. At this conference the Examiner and the 
parties, including Commission counsel, should be prepared 
to discuss (1) the possibility of agreements disposing of 
any evidentiary issues raised with respect to the exhibits 
previously exchanged between the parties; (2) the limi- 
tation on cumulative evidence; (3) number of witnesses 
and estimated length of testimony; (4) need for the use of 
depositions; and (5) any other matters which may aid the 
disposition of the hearing. 


(d) The Hearing Examiner shall endeavor to issue an 
order at least five days prior to the date for commencement 
of hearing which recites the action taken at the further 


2Such conferences involving applications for broadcast stations in 
comparative hearings may include matters such as: (1) Narrowing the 
issues or the areas of inquiry and proof at the hearing; (2) Admissions 
of fact and of documents which will avoid unnecessary proof; (3) Re- 
ports and letters relating to surveys or contracts; (4) Assumptions re- 
garding the availability of equipment; (5) Network programming; (6) 
Assumptions regarding the availability of networks proposed; (7) 
Offers of letters in general; (8) The method of handling evidence relat- 
ing to the past cooperation of existing stations owned and/or operated 
by the applicants with organizations in the area; (9) Proof of contracts, 
agreements, or understandings reduced to writing; (10) Stipulations; 
(11) Need for depositions; (12) The numbering of exhibits; (13) The 
order of offer of proof with relationship to docket number; and (14) 
Such other matters as will be conducive to an expeditious conduct of 
the hearing. 
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conference; the date for the hearing on the applicants’ af- 
firmative cases which, in the absence of special circum- 
stances warranting greater delay, shall not be later than 
the date for commencement of the hearing specified by 
the Commission; agreements reached at the conference 
and any other matters relating to the subsequent course 
of the hearing. The orders issued by the Examiner as 
provided for herein shall control the course of the hearing 
unless modified by the Hearing Examiner for cause during 
the course of the hearing or by the Commission upon a 
review of the Hearing Examiner’s ruling. , 


(e) Unless otherwise provided by agreement pursuant 
to §1.813(b), or by order of the Examiner in the light of 
the circumstances of a particular case, any party to a 
proceeding involving application for authority to construct 
broadeast facilities shall be entitled, upon written request 
therefor, to receive from any other party to the proceed- 
ing such detailed information relevant to the proposals of 
such other party as may reasonably and timely be re- 
quested, including information respecting the cost of .sta- 
tion construction and operation, and including any mate- 
rial falling within the categories hereinafter specified: 


(1) Background and experience. 

(2) Integration of ownership and management. 

(3) Past operation of broadcast stations. 7 

(4) Programs. 

(5) Studies and surveys. : 

(6) Studio, transmitter, and auxiliary broadcast 
equipment. 

(7) Studio, office, and transmitter building fa- 
cilities. | 

(8) Management and staffing plans. 


§ 1.877. Mechanical reproductions as evidence.—Unless 
offered for the sole purpose of attempting to prove or dem- 
onstrate sound effect, mechanical or physical reproduc- 
tions of sound waves shall not be admitted in evidence. 
Any party desiring to offer any matter alleged to be con- 
tained therein or thereupon shall have such matter type- 
written on paper of the size prescribed by the rules of the 
Commission, and the same shall be identified and offered in 
duplicate in the same manner as other exhibits. 
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APPENDIX B 
Issues Designated for Hearing by Commission 


(From Memorandum Opinion and Order released on 
January 23, 1956, R. 206-216) 


(a) To determine whether XETV in fact holds itself out 
to be a San Diego television station, serving the San 
Diego market, receiving the bulk of its revenues from 
United States sources, and whether in fact the station 
is operated in all major respects to serve the San 
ae public and advertisers rather than the citizens 
of Mexico. 


To determine whether XETV has engaged in deceptive 
practices to convince the public that it is a San Diego 
station rather than a Mexican station. 


To determine whether the grant of the application 
would be in derogation of the Treaty assigning Chan- 
nel 6 to Mexico by encouraging XETV to direct itself 
to almost wholly an American audience rather than a 
Mexican national audience, and, if so, whether an offi- 
cial agency of the United States is legally authorized 


to, or as a matter of policy should, take such action. 


To determine whether a grant of the application would 
be inconsistent with the Table of Assignments (Section 
3.606 of the Commission’s Rules and Regulations) by 
encouraging the operation of XETV as a San Diego 
station. 


To determine whether a grant of the application would 
be inconsistent with the spirit and intent of Section 
310(a) of the Comunications Act of 1934, as amended, 
by permitting and encouraging the operation by aliens 
of ae station designed to serve the American 
public. 


To determine whether or not XETV is operating in 
violation of Mexican law, statutes, and regulations, 
and if so, whether such practices reflect adversely on 
the character of the principals of XETV and their 
qualifications to furnish television broadcast service 
received in the San Diego area. 
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(g) To determine the nature of the proposed arrangements 
between XETV and ABC and whether they are part 
of a concerted plan to circumvent the Treaty assign- 
ing Channel 6 to Mexico, Section 3.606 of the Commis- 
sion’s Rules and Regulations (Table of Assignments), 
and the requirements of Mexican law as to program- 
ming in a foreign language, and whether such arrange- 
ments reflect adversely on the character of the es 
cipals of ABC. 


(h) To determine the nature and extent of the program 
service which ABC proposes to make available to 
XETV; and whether the arrangements effected aid 
and abet the violation of Mexican law. 


(i) To determine whether in fact there exists a free inter- 
change of programs between United States and Mexi- 
can stations, and, if any, the effect of a grant of the 
ABC application on such interchange. 


(j) To determine whether XEAC, the station owned by 
Jorge Rivera, a part owner of “XETV, has engaged in 
objectionable broadcast practices, including, among 
other things, the broadcast of material relating to 
lotteries, horse race information, liquor advertising, 
stock speculative schemes; whether the principals of 
ABC are aware of such practices: and whether there 
is a danger that the audience attracted to XETV by 
virtue of the ABC programs will be Sunjected to 
such practices. 

(k) To determine the commercial, advertising, and pro- 
gramming practices of XETV; whether they are ob- 
jectionable by American standards; and if objection- 
able, whether the Commission should aid and abet their 
transmission to a United States audience by a grant 
of the ABC application. 


(1) To determine, in view of the character of the princi- 
pals of XETV and the practices of the stations with 
which they have been connected, whether or not XETV 
may be expected to delete, tamper with, and alter the 
ABC programs transmitted to it for rebroadcasting, 
and whether or not ABC can provide any assurances 
that these practices will not occur. 


— 
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(m) To determine the extent to which KFMB-TV, KFSD- 


(2) 


TV, XETV and television stations in Los Angeles pro- 
we Se outlet for ABC programs in the San Diego 
market. 


To determine the extent to which ABC network pro- 
grams can be made available to the public in the San 
Diego area without the grant of the application herein. 


To determine XETV’s selling practices with respect to 
local, regional, and national advertisers, including, 
among other things, practices with respect to obser- 
vance of rates set forth in the station’s rate card and 
‘“bonuses’’ to advertisers; the extent to which XETV 
is able to undersell American competitors by virtue 
of, among other things, lower taxes, lower wages, and 
the absence of any need to maintain a high standard 
of program service; and in the light of the foregoin 
factors whether a grant of the ABC application woul 
create an unfair and onerous competitive situation 
between XETV and Protestant which might adversely 
affect the ability of Protestant to maintain high stand- 
ards of programming. 


To determine whether a grant of the application would 
prejudice the future of UHF television broadcasting 
in San Diego. 


To determine whether the grant might result in (1) 
subjecting the San Diego audience to objectionable 
programming and advertising material and excessive 
commercialism, based on the past practices of XETV 
and other stations with which principals of XETV have 
been associated; (2) the possible deterioration of the 
program service of existing American stations legiti- 
mately and legally rendering service to the San Diego 
area; and (3) a deterioration of relationships between 
citizens of Mexico and of the San Diego area by en- 
couraging violation of Mexican law and neglect of the 
needs and interests of the people whom XETV was 
licensed to serve. 


To determine in the light of all of the foregoing 
issues whether the public interest, convenience, and 
necessity would be served by grant of the application. 
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APPENDIX C 


Testimony on H. R. 7800 before the House Committee on Merchant 
Marine, Radio and Fisheries, 73d Cong., Ist Sess. (1934) | 


Page 28: 


(Witness: Mr. Henry A. Bellows, Vice President of the 
Columbia Broadcasting System, Chairman of the Legis- 
lative Committee of the National Association of Broad- 
casters, and a former member of the Federal Radio Com- 
mission) 


Mr. Betxows. * * * This bill provides that no person, 
and so on, shall maintain a radio broadcast studio or other 
place or apparatus from which or whereby sound waves 
are converted into electrical energy, or mechanical or 
physical reproduction of sound waves produces, and caused 
to be transmitted or delivered to a radio station in a for- 
eign country. Now, gentlemen, if I know anything about 
the English language, that means nobody could manufac- 
ture phonograph records in the United States, and send 
a single record to the Mexican side without permission from 
the Radio Commission. That is what it says. Now, that 
may be the object. I merely want to call your attention 
to the fact that a phonograph record is a mechanical or 
physical reproduction of sound waves, and transmitting 
or delivering to a radio station in any foreign country 
means just as much the sending by mail or express as it 
does sending by telephone wire. 


Pages 37-39: 


(Witness: Judge O. E. Sykes, then Chairman of the 
Federal Radio Commission, and a member since it was 
organized in 1927): 


Mr. Syxes: Now, bearing in mind this background, the 
object and purpose of this bill is to discourage as much 
as we can the establishment and maintenance of border 
stations. We know that a number of the broadcasts of 
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those border stations emanate by remote control from this 
country—from the United States. For instance, this sta- 
tion I have alluded to of Dr. Brinkley’s, all of his broad- 
casts are by remote control to his station. Now this bill 
would require permission to be obtained from the Federal 
Radio Commission, not only for studios, but it goes further 
than that and reaches any sort of remote broadcast from 
the United States to any foreign country. 


I might say there, in passing, that our relations with 
Canada are in every way most amicable. We have pro- 
grams originating in Canada that are broadcast in the 
United States. I do not think there is any need for any- 
body to be exercised that the Federal Radio Commission 
would stop that in any way, because we have agreements 
with Canada. It is the real object and purpose to do what 
we can to stop these remote broadcasts to stations, which, 
in our opinion, are not really bona fide Mexican stations 
but are really camouflaged American stations operating 
in Mexico. 

Now, we have tried to make it as broad as we could. 
We have covered mechanical reproductions, because you 
can see, if you stop them from broadcasting by remote 
control, they may resort to having electrical transcriptions 
made and shoot them down there. So the bill is made to 
contemplate any sort of electrical transcription which is 
for the purpose of being broadcast over some stations. 
In other words, it covers an electrical transcription made 
for those purposes that would be shipped down there. 


Congressman Smovicn. But you have no control over 
the making of electrical transcriptions in the United States; 
the Federal Radio Commission has no such authorization 
by law? 


Mr. Syxes. No sir; we have no such authorization. 
Congressman Lrnipack. We are trying to give it to 
them. 
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Mr. Syxes. But I think the bill is perfectly legal; if it 
were enacted into law, and these people who manufacture 
electrical transcriptions to be shipped to foreign countries 
would then have to get permission from the licensing author- 
ity to do it. 

Congressman Terry. Is it your opinion that you can 
prevent the manufacture of these records here to be shipped 
down there. 

Mr. Syxes. It only applies to shipping if they are being 
shipped for broadcast purposes down there. This bill 
would only cover that; it would not cover the manufacture, 
but would only cover the transit. | 


Pages 47-48, 50: 


(Witness: Mr. George W. Dan Junas, President of a re- 
cording company engaged in the production of records and 
electrical transcriptions: 

The Cuamman. You are aware of the fact that the pur- 


pose of this bill, so far as recording is concerned, is di- 
rected to records to be transmitted or delivered to a 
radio station in a foreign country. 

Mr. Dan Junas. That is correct. 

The Cuamman: For the purpose of being broadeast from 
any radio station in a foreign country. 

Mr. Dan Junas. That is correct. 

The Cuamman. Why has not the Government the power 
and why is it not within its right to protect its own people 
from a condition of that kind, if programs are being sent 
from a foreign station that are not in the public interest, 
convenience, or necessity? 

Mr. Dan Junas. I agree with that part of the act; but 
the act should be reworded to protect the individual record- 
ing company, so that if it has no intention of ever selling 
@ program or a recording to be transmitted on a foreign 
station—— 
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The CHareman. Well, is not that the very language of 
the bill? 


Congressman RampspPeck. * * * The thing we are trying 
to remedy is the conflict of these Mexican-border stations 
with American stations which are licensed and controlled 
by the Commission. 

Mr. Dan Jonas. That is right. 

Congressman Ramspeck. And the only way we can do 
it is by controlling the studios that are located in this coun- 
try, that transmit their signals across the border by tele- 
phone or send them across by having them transcribed. 
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STATEMENT OF QUESTIONS PRESENTED 


Counsel for the parties have stipulated that the follow- 


. ing are the issues presented in Case No. 13,617, it being 
. agreed and understood that the parties do not concede the 
% correctness of any factual premises implicit in the formula- 
> tion of the questions: 

“ 1, Whether the pre-hearing conference ruling of the 
5 Hearing Examiner directed the parties to exchange written 
> exhibits in support of their direct case one week in ad- 

= vance of hearing, and, if so, thereby precluded appellant 
% from offering direct written evidence which allegedly could 
» not be secured until the date of hearing, and deprived ap- 
ea pellant of a full and fair hearing and of due process of 

4 law. 

. 2. Whether the Commission was arbitrary and capri- 

cious, and violated its statutory responsibility, in au- 
f thorizing an American network to make available its full 
1 network television facilities to an affiliate Mexican sta- 
tion serving an American audience, in view of the alleged 

4 character and nature of the Mexican station's ownership 

. and operation, its immunity from Commission supervision 
= and regulation (and its freedom from revenue, trade prac- 
4 tice, food and drug, and employee welfare legislation of 


the United States governing operation of American stations). 


Appellee and Intervenor have reserved the right to argue 


(i) 





that the matters included within the parenthesis are not 
properly before the Court. 

3. Whether the Commission erred in failing to conclude 
that the delivery of films and kinescopes by the ABC network 
to XETV, its Mexican affiliate station, during the course of 
the proceeding, was a violation of the Commission's Memoran- 
dum Opinion and Order adopted January 18, 1956, postponing 
the effective date of the grant to ABC pending the protest 
proceeding, and/or of Section 325 of the Communications Act 
of 1934, as amended. 

Intervenor is of the view that the following issue is 
also presented: 

4. Whether the appeal in Case No. 13,617 taken by ap- 
pellant prior to disposal by the Commission of a timely 
filed petition for reconsideration, is premature. 


Appellant is of the view that the same matters above 


stated are contained in the appeal in Case No. 13,674. Ap- 


pellee and Intervenor are of the view that only the third. 
issue above stated is properly presented by the appeal in 


Case No. 13,674. © 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,617 
No. 13,674 


WRATHER-ALVAREZ BROADCASTING, INC., Appellant 
Ve 
FEDERAL COMMUNICATIONS COMMISSION, Appellee 


AMERICAN BROAD CASTING-PARAMOUNT THEATRES, INC,, Intervenor 


ON APPEAL FROM DECISION AND ORDER OF THE 


FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR THE FEDERAL COMMUNICATIONS COMMISSION 


COUNTER STATEMENT OF THE CASE 
These cases are appeals from (1) a Commission decision 
adopted October 17, 1956, and released October 22, 1956 
(R. 1078-1106), affirming, after an evidentiary hearing, a 
grant originally made without hearing of the application of 
American Broadcasting Paramount Theatres, Inc. (ABC) filed 
pursuant to Section 325(b) of the Communications Act of 1934 


1/ 
as amended, for permission to transmit programs to television 


ay Section 325(b), 47 U.S.C, 325(b), provides: 
“No person shall be permitted to locate, use, or main- 
tain a radio broadcast studio or other place or appara- 
tus from which or whereby sound waves are converted into 





oe 
station XETV, Tijuana, Mexico, and (2), a Memorandum Opinion 
and Order of the Commission adopted January 10, 1957, and 
released January 11, 1957 (R. 1118-1121), holding, on rehear- 
ing, that the delivery of films by ABC to station XETV on a 
non-interconnected basis during the hearing did not warrant 
a denial of ABC*s application. 

While we believe that appellant's statement of the case 
is argumentative, we also believe that it adequately sets 
forth the essential facts and that such additional factual 
material as we desire to add may appropriately be treated 
in the argument portion of this brief. We do not believe 
that a separate counter statement of the case would be of 


assistance to the Court. 


1/7 (Cont*d.) i 
electrical energy, or mechanical or physical reproduc- 
tion of sound waves produced, and caused to be trans- 
mitted or delivered to a radio station in a foreign 
country for the purpose of being broadcast from any 
radio station there having a power output of suffi- 
cient intensity and/or being so located geographically 
that its emissions may be reached consistently in the 
United States, without first obtaining a permit from 
the Commission upon proper application therefor.” 
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SUMMARY OF ARGUMENT 
I. 

In directing the parties to exchange written evidence 
proposed to be introduced in support of their direct cases 
one week in advance of hearing, the Examiner did not pre- 
clude appellant from introducing evidence later shown by 
good cause to be necessary to the proof of the issues. Ap- 
pellant’s contention that the ruling foreclosed it from se- 
curing documents in possession of opposing parties because 


these documents could only be secured by subpenas duces 


tecum obtainable after commencement of the hearing is an 


argument never advanced to the Examiner. During the hear- 
ing appellant claimed that the Examiner had exceeded his 
authority by the ruling since the forced production was 
tantamount to discovery for which the Commission's Rules do 
not provide. 

Whether termed discovery or not, the direction to ex- 
change evidence (in order to expedite the protest proceed- 
ing pursuant to the requirements of Section 309(c) of the 
Act) is specifically provided for in Section 1,813 of the 
Commission's Rules, The direction did not either explicitly 
or implicitly in any way preclude appellant from subse- 
quently, upon a showing of good cause, seeking unavailable 
evidence by subpena and introducing such material into 


evidence at the hearing even though it had not been pre- 


viously made available to the intervenor prior to the 
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hearing. On the contrary, the Commission‘’s Rules and Regu- 
lations and the Communications Act make clear that deposi- 
tions and subpenas duces tecum could have been obtained by 
appellant had it attempted to do so. However, at no time 
did appellant request depositions or subpenas duces tecum 
or attempt to introduce any written evidence not previously 
exchanged. 
II, 

Since ABC could not secure proper outlets for its pro- 
grams in San Diego where there are only two television sta- 
tions operating, the Commission*s decision that the grant 
to ABC would serve the public interest by enabling the 
San Diego area public to receive multiple choice, live net- 
work programs from all three television networks in substan- 
tially greater degree than had been the case theretofore was 
clearly reasonable. Appellant‘s contentions that the public 
interest factors were outweighed by considerations concern- 
ing the allegedly unreliable ownership and operation of 
Mexican station XETV, the fact that the station is not sub- 
ject to regulatory and other legislation of the United 
States and allegedly does not meet American broadcast stand- 
ards are completely lacking in merit. This is Darcaecustarrsiy 
so in view of the fact that XETV will be broadcasting into 
the San Diego area in any event and there was no suggestion 
that the XETV programming heard in the United States was 


of a type which could not be broadcast by a United States 


«x 


a) 
licensee. There was clearly no reason shown why the public 
should be deprived of the opportunity to receive more ABC 
network programs, the value of which has not been questioned. 

III. 

Clearly, when the only judicial decision in point 
(Baker v. United States, 93 F. 2d 332 (C.A. 5), cert. den. 
303 U.S. 642) holds that the delivery of programs to a 
foreign station on a non-interconnected basis does not 
violate Section 325(b), the Commission's decision that ABC 
could reasonably assume that it could make such delivery 
to XETV during the course of the hearing was reasonable and 
in full accord with existing law. The Commission reasonably 


concluded that no bad faith on the part of ABC existed be- 


cause of such delivery to XETV. Appellant*s contentions 


to the contrary lack substance and merit. 
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ARGUMENT 
I. THE RULING OF THE EXAMINER THAT THE PARTIES 
FURNISH THEIR PROPOSED WRITTEN EXHIBITS IN 
SUPPORT OF THEIR DIRECT CASES ONE WEEK IN AD- 
VANCE OF THE HEARING WAS WITHIN HIS AUTHORITY 
AND DID NOT DEPRIVE APPELLANT OF A FAIR HEARING, 
Appellant urges first that it was denied a fair hear- 
ing. It claims that the Examiner’s ruling that proposed 
written evidence be produced one week prior to the start 
of the hearing foreclosed it from putting in as evidence 
at the hearing essential documents which were in the pos- 
session of other parties and which it could not secure 
prior to the commencement of the hearing. We believe that 
there is no basis for appellant's basic contention that the 
Examiner*s ruling had the claimed effect of precluding 
the submission of written evidence which actually could not 
be obtained prior to the start of the hearing, or for its 
argument that it could not in fact secure papers in the 
possession of other parties prior to the hearing date. 
Appellant*s present argument on this point is not the 
same contention it made at the hearing where it contended 
that the Examiner lacked any authority to direct the produc- 
tion, prior to the date of hearing, of any of the parties’ 
proposed written evidence, on the ground that this was inm- 
proper discovery. While this was almost the sole argument 
advanced to the Examiner by appellant at the prehearing 


conference during the course of which the disputed ruling 
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was made, it is not entirely clear whether appellant has 
now abandoned it. We shall therefore first discuss this 
question briefly. 
The Examiner made clear (Tr. 61-62; R. 232-233) that he 


was acting under Section 1.813 of the Commission's Rules 


and Regulations, 47 CFR 1.813. This Section, contained in 


Subpart G of Part 1 -- "Rules Relating to Hearings and Deci- 
3/ 


sions," provides in pertinent part: 


2/ See, e.g., Tr. 42-44, 46, 50-51 (concerning the produc- 
tion by appellant of three weeks’ monitoring of the pro- 
grams of station XETV); Tr. 55-58 (concerning the subse- 
quent general ruling). While appellant also suggested 
that some exhibits might not be fully prepared by the date 
set (Tr. 58), no such claim has been advanced upon appeal, 
Appellant, of course, had from February 14, 1956, the date 
of the prehearing conference, to March 12, 1956, to pre- 
pare the exhibits. 


The record filed with the Court in this case is con- 
secutively numbered except for the hearing transcript and 
oral argument pages, which are separately (and consecu- 
tively) numbered. Therefore, references in this brief to 
"Tr. ™” are to transcript or oral argument pages, and ref- 
erences to "R. " are to all other record pages. It has 
been stipulated d that the joint appendix, to be prepared 
after submission of the briefs, will also contain its own 
consecutive page numbers in addition to the record page 
numbers of the material contained in it. 


/ See Section 7(b) of the Administrative Procedure Act, 
5 U.S.C., 1006(b). It provides, “Hearing Powers,--Offi- 
cers presiding at hearings shall have authority, subject 
to the published rules of the agency and within its powers 
to (1) administer oaths and affirmations, (2) issue sub- 
penas authorized by law, (3) rule upon offers of proof and 
receive relevant evidence, (4) take or cause depositions 
to be taken whenever the ends of justice would be served 
thereby, (5) regulate the course of the hearing, (6) hold 
conferences for the settlement or simplification of the 
issues by consent of the parties, (7) dispose of procedural 
requests or similar matters, (8) make decisions or recom- 
mend decisions in conformity with Section 8, and (9), take 
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"Prehearing conferences.--(a) The Commission 
or the presiding officer on its or his initiative, 
or at the request of any party, may direct the 
parties or their attorneys to appear at a speci- 
fied time and place for a conference prior to or 
during the course of a hearing, or to submit sug- 
gestions in writing, for the purpose of consider- 
ing, among other things, the following matters: 


"(1) The necessity or desirability of sim- 
plification, clarification, amplification or 
limitation of the issues; 


"(2) The possibility of stipulating with re- 
spect to facts; 


"(3) The procedure at the hearing; 


"(4) The limitation of the number of wit- 
nesses; | 


"(5) The necessity or desirability of prior 
mutual exchange between or among the parties of 
prepared testimony and exhibits;" 


Sees 
Since Section 1.813 specifically authorizes the Exam- 


iner to consider “The necessity or desirability of prior 
mutual exchange between or among the parties of prepared tes- 
timony and exhibits,” there is clearly no ground for clain- 
ing that a direction for the submission of proposed written 
exhibits one week prior to the date of hearing was beyond the 
Examiner’s authority. His stated purpose was to attempt to 
avoid unnecessary delay in the progress of the hearing 

Ctr. 57, 61-63), a purpose fully in accord with the require- 
ment of Section 309(c) of the Act that hearings on protests 
37 (Cont'd) any other action authorized by agency rule con- 
sistent with this Act.” See also Section 1,.844(e) of the 


Commission*s Rules, 47 CFR 1.844(e), granting authority to 
the Examiner, to “regulate the course of the hearing.” 
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“shall be expedited by the Commission***," 

Whether this be termed “discovery” (as appellant labeled 
it at the prehearing conference (Tr. 57)), or not, is irrele- 
vant to the scope of the Examiner's authority. While it is 
true that a Commission Examiner held in Port Arthur College, 
11 Pike & Fischer, R.R. 520 (App. Br. 16), that depositions 
could not be taken for the purpose of discovery, but only to 
supply the testimony we witnesses who could not conveniently 
appear at the ee this ruling on the use of deposi- 
tions has no bearing on the prehearing production of a 
party’s own proposed ere Since Section 1.813 of the 
Rules, supra, does specifically contemplate the exchange of 
proposed written exhibits, this procedure, if it can be 
termed discovery, is a type of discovery authorized by the 
rules. 


As stated above, however, appellant’s primary contention 


4/ The Commission, also noting that the matters sought to be 
elicited by depositions were, in the main, not competent or 
relevant, affirmed the ruling as not being an abuse of dis- 
cretion which would warrant reversal. Port Arthur College, 
ll Pike & Fischer, R.R. 526a, 


5/ The Examiner's ruling in the Port Arthur College case was 
that because the Commission’s rules on depositions do not 
expressly provide for taking depositions for discovery 
o purposes (although the Federal Rules of Civil Procedure, 
from which the Commission's rules on depositions are par- 
ae tially copied, do so provide), this authority should not 
a be read into Section 409(h) of the Communications Act, 
| which was adopted at a time when depositions were not uti- 
.~ lized for discovery purposes. As pointed out above, the 
x Commission's prehearing conference rule does specifically 
| provide for the prior exchange of exhibits. 
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upon appeal appears to be, not that the Examiner ordered dis- 


covery against it, but rather that since it had no method of 
securing material from other parties by subpena prior to the 
Start of the hearing, and the Examiner‘’s ruling precluded the 
introduction into evidence of written material not produced 

prior to the hearing, appellant was foreclosed from offering 


relevant and material written evidence which it could only 


& 
obtain after the hearing started. The first of these two 


claims -- that appellant could not obtain subpenas duces tecum 
prior to the start of the hearing (Br. 16-17) -- is not sup- 
ported by the provisions of the Communications Act and the 
Commission*s rules relied upon by appellant. Nor does appel- 
lant even attempt to explain why these provisions require the 
result it urges. 

Section 409(e) of the Act, 47 U.S.C. 409(e), (Appendix, 
infra) authorizes the Commission to require by subpena the 
attendance of witnesses and the production of documents “re- 
lating to any matter under investigation.” Section 409(h), 
47 U.S.C. 409(h), (Appendix, infra) provides that “any per- 
son may be compelled to appear and depose, and to produce 


6/ It may be noted here that the argument that appellant had 


no method of securing material from other parties by subpena 
prior to the hearing was advanced to the Commission for the 
first time on oral argument; it was not mentioned to the Ex- 
aminer, it was not set forth in the appeal from the Examin- 
er*’s ruling (see R. 238-247), and it was not set forth in 
appellant‘s exceptions (see BR. 979-1021) or the accompany- 
ing brief in support of exceptions (see R. 1026-1029). 
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documentary evidence, in the same manner as witnesses may be 
compelled to appear and testify and produce documentary evi- 
dence, before the Commission, as hereinbefore provided.” 
Sections 1,831 and 1.832 of the Commission's Rules, 47 CFR 


1.832 (Appendix, infra), which relate to the issuance of sub- 





penas, similarly contain no language indicating that a sub- 





pena duces tecum cannot be made returnable prior to the com- 
mencement of the hearing. Thus, there is no reason why a 
subpena duces tecum may not be returnable prior to, as well 


8 / 
as after, the commencement of the hearing, 





However, even if it were true that only after the 


hearing started could appellant have subpenaed written 


aye This Section earlier provides that testimony of any wit- 


ness may be taken by deposition, at the instance of a party, 
"at any time after a cause or proceeding is at issue on 
petition and answer,” and that the Commission may also order 
testimony taken by deposition in any proceeding or investiga- 
tion “at any stage.” Section 409(f), 47 U.S.C. 409(f) CAp- 
pendix, infra), also provides that the production of docu- 
ments referred to in Section 409(e) may be required at any 
place of hearing. . 


_8/ To the extent that appellant relies upon the Port Ar- 
thur College case (App. Br. 16) as indicating that subpenas 
duces tecum could not be obtained for discovery purposes, ap- 
pellant*s argument is not advanced. If such subpenas cannot 
be obtained for that reason, they could not be obtained after 
the start of the hearing any more than before its start. It 
would therefore not be the Examiner's ruling which precluded 
appellant from offering any written evidence secured through 
subpenas duces tecum, but rather its inability to obtain such 
material at all. No claim is made that the Commission’s al- 
leged policy of not providing discovery procedures is errone- 
ous; in fact, appellant*s contention at the hearing was that 
discovery was improper. 
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documents it wished to put into evidence, appellant's further 
contention that the Examiner’‘s ruling precluded it from se- 
curing and offering such papers at that time because they had 
not been submitted a week prior to the start of the hearing 
is completely baseless. The order itself contains no such 
ruling, the question was not broached at the hearing, and the 
“transcript leaves no doubt that the Examiner did not intend 
to preclude the admission of written exhibits developed in 
that fashion after the start of the hearing. The Examiner 
set forth his ruling in writing in an “Order After Prehear- 
ing Conference," in which he stated that the transcript of 
the prehearing conference was incorporated by reference and 
that the transcript "shall be governing as to the content of 
any directions.” (R. 232-233.) The ruling itself sete as 
follows: 
"As a general direction, the Hearing Examiner 

ordered that the parties furnish to the other par- 

ties and to the Hearing Examiner all proposed 

written exhibits in support of their direct cases 

by March 12, 1956, at 5:00 p.m." 

We think it clear from the written order itself that 


only material then in the possession of the parties and then 


proposed to be used at the hearing was intended to be covered, 


and that additional material later developed was not precluded 
from being offered at the hearing. The transcript of the pre- 
hearing conference is similarly clear on this score. 


As appellant states (Br. 13), the prehearing conference 





=< 


discussion at first concerned certain monitored recordings 
of three weeks‘ operation by station XETV which appellant 


had in its possession and which it stated it intended to in- 


. 2. 
troduce into evidence at the hearing. The Examiner ruled 


(tr. 50-51) that counsel for appellant “produce the documen- 
tary evidence that he has regarding the three weeks of moni- 
toring of station XETV," emphasizing that this ruling did not 
“prevent Mr. Welch from putting in any other evidence that 

he thinks is material under those issues***”, 

The conference then proceeded, and counsel for ABC sug- 
gested, with respect to all of the issues, that “any docu- 
mentary evidence, any exhibit evidence, that is going to be 
produced in the hearing be made available iescadwamice of’ 


March 19***," (Tr. 55.) The Examiner agreed (Tr. 56), and 


"59 / Appellant stated it desired to use this material to im- 
peach anticipated oral testimony by XETV officials concerning 
their station's operations (Tr. 36-37). 


10/ In the course of the discussion the Examiner had also 
stated (Tr. 45-46): | 

" ..1 have been proceeding under the assumption that you 

are not precluded, Mr. Welch, from taking whatever oral 
evidence you might care to submit here, at least offering it 
or asking for subpenas if they are available here, but that 
so far as evidence regarding monitored weeks is concerned you 
ought to state what those weeks are and that you should sub- 
mit the documentary evidence of that monitoring to Mr. 
McKenna in advance so that he can examine it, and then the 
proof in this case might materially be shortened. I believe 
that that isn*t an unfair requirement, even though you say 
that there is no provision other than in a comparative pro- 
ceeding for the exchange or for the furnishing of documen- 
tary evidence in advance.” 
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when counsel for appellant raised a question with respect to 
material, whose relevance might arise during the course of the 
proceeding (Tr. 56), the Examiner stated (Tr. 56-57): 
"I dontt say that because a document becomes 
material as a result of some examination that you 

are precluded from putting that document in. The 

only thing we are talking about is documents that 

are contemplated at the present moment under the 

issues here, not as a result of any examination.” 

In the light of this discussion, it is difficult to un- 
derstand how appellant can still insist, as it does (Br. 19), 
that “Even written evidence which was elicited as a result 
of examination was not admissible as evidence if it were a 
portion of the party's direct case,” merely because the Exan- 
iner agreed that what was being discussed was the parties‘ 
direct evidence (Tr. 57). So, too, there is no reason to 
construe the ruling as excluding written evidence secured by 
subpena duces tecum after the commencement of the hearing, if 
such a subpena could in fact not have been obtained before 
the hearing but could be obtained once the hearing started 
(App. Br. 19). 

The Commission properly held, in its Memorandum Opinion 
and Order denying appellant*s appeal from the Examiner's 
ruling, that appellant was not “precluded from presenting 
wecitten evidence not previously exchanged in advance of the 
hearing in situations where the course of the hearing neces- 
sitates the introduction of supplementary written evidence 


essential to the proof of the issues” (R. 1050). Therefore, 


there is no doubt, since the Examiner expressly said-so, that 
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appellant could later offer additional written evidence de- 
veloped through examination at the hearing. We believe there 
is no more doubt concerning evidence which allegedly could 
only be secured by subpena at the hearing. It was not ex- 
pressly mentioned by the Examiner since appellant did not 
raise the point before eo Surely, if appellant then be- 
lieved that the Examiner’s ruling would adversely affect it 
in this manner, it had a responsibility to so advise the Ex- 
aminer. However, it not only did not advance this claim 
before the Examiner, but similarly failed to do so in its ap- 
peal to the Commission from the Examiner's ruling. 

Perhaps the best indication that appellant'*s present 
contention in this regard was an afterthought, was its own 
statement, made subsequent to the Examiner‘s ruling, that it 
intended, if necessary, to secure material it did not possess 
by subpena duces tecum., Thus, counsel for appellant stated 
Ciz.. 68): 

"Our only point, Mr. Examiner, is that since 

ABC is apparently very much interested in expe- 

diting the case, that it of course would be expe- 

dited by the voluntary production of the material 


rather than forcing us to request subpenas, sub- 
penas duces tecun, i am and so forth*12 / 


ESTE Moreover, there was no reason iron the Examiner to antici- 
ae the argument (which we have shown above, pp.10-l2to be un- 
sound) that subpenas were only available for return after the 
hearing had commenced, 


12/ This statement was made in connection with a proposal, 
subsequently incorporated in the prehearing order as para- 
graph 3(c) (R. 232-233), providing for a procedure under 
which appellant would file a written request with ABC, within 
a week or ten days, asking fot the submission to appellant of 
certain information and documéntary material. 
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Again, in a letter to counsel for ABC, dated February 24, 1956, 
requesting certain material which it had been agreed counsel 
for appellant would specify, counsel for appellant stated, 
"This letter is not intended to be a waiver of our right to file 
notices of the taking of depositions or requests for subpenas, 
either in connection with persons or writings mentioned in 
this letter or those which are not.” 

There was no indication by appellant at that time of its 
present claim (Br. 20-21) that it believed it could obtain 
such subpenas duces tecum and introduce the material so ob- 
tained only if the Commission should reverse the Examiner'’s 


ruling. The fact is that appellant at no time requested any 





such subpena, nor did it attempt to introduce any further writ- 

ten evidence secured through tei The first time the or 
argument was made that obtaining material by subpena would 

have been fruitless because such material could not have been 

put in evidence was at the oral argument (see Tr. 301-302). 

We believe it clear that there was no error in the Examiner's 


ruling and certainly no prejudicial error. 


ot 


13/ And, while appellant's brief asserts (p. 17) that a 7 
claim of good cause for introducing written material which 1 
had not been previously produced would have been rejected 
by the Examiner, appellant never attempted to introduce 

any further written evidence upon this basis. « 
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II. THE COMMISSION'S DECISION THAT THE PUBLIC 
INTEREST WOULD BE SERVED BY AUTHORIZING 


ABC TO TRANSMIT PROGRAMS TO STATION XETV 


WAS REASONABLE AND SUPPORTED BY THE RECORD, 


Appellant*s second point (Br. 25-37) is that the Commis- 
sion was required to deny ABC's application requesting au- 
thority to transmit programs to station XETV because the own- 
ership of the Mexican station is allegedly unreliable, its 
operation does not meet American standards and it is free from 
regulatory and other legislation of the United States. How- 
ever, we believe it clear that the Commission properly held 
that the governing consideration in determining whether to ap- 
prove the transmission of ABC programs to Mexico for retrans- 
mission into the United States was the benefit the public 
in the United States, and particularly in the San Diego area, 
would derive from a grant of ABC's application, and that the 
operation of XETV under the laws of Mexico did not affect 
the problem before the Commission, 

The Commission concluded, in substance, that the grant 
to ABC would serve the public interest by enabling the San 
Diego area public to receive multiple choice, live network 
programs from all three television networks in substantially 
greater degree than had been the case theretofore (R. 1104). 
Until the grant in question, ABC had been unable to furnish 
the area with many of its programs (since the protestants'* 
stations had primary affiliations with NBC and CBS), and 


the new grant would encourage competition and make such 


SS 
programs available (R. 1104). 

The basic facts set forth in the Commission's decision 
(R. 1092-1096) clearly support this conclusion, and their 
foundation in the record is undisputed. Each of the San Diego 
stations has only a secondary affiliation agreement with ABC; 
KFMB has the right to a “first call” on whatever ABC network 
programs it decides to carry, and the remaining ABC network 
programs are available to KFSD. 

Since ABC programs are carried only to the extent that 
each of the stations does not carry the programs of its pri- 
mary network, a substantial percentage of the ABC network 
programs otherwise available to the San Diego market have 
not been carried at all by either KFMB or KFSD. Furthermore, 
a substantial number of programs which have been carried were 
broadcast on a delayed basis, i.e., at hours other than those 
in which the program is broadcast “live” over the rest of 
the ABC network (R. 1092-1096). Thus, during the week of 0Oc- 
tober 23 to 29, 1955, for which an analysis was made, 23% 
hours of commercially sponsored ABC programs were ordered 
ST EE PET ° 
14° Under the Commission's rules, a station may not enter 
into a contract with a network which prevents it from carry- 
ing the programs of another network. Section 3.658(d), 47 
CFR 3.668(d). However, NBC and CBS have all the prime lis- 
tening -heurs available on the two stations on a “first call” 
basis. ABC must negotiate with KFMB on each program as to 
whether it will be carried at all and, if so, in what time 
segment. ABC's agreements provide for no option time, the 


programs being carried, at the station's discretion, ona 
per program basis if and when the station so chooses. 
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by clients for San Diego, but only 17% (or 76%) of these hours 
could, in fact, be placed on either KFMB or KFSD. In addi- 
tion, 8% of the 17% hours which were carried by one or the 
other of the San Diego stations were carried on a delayed basis, 
with 4 of these hours in other than "Class A time,” i.e., in 
time other than the prime listening hours when the greatest 
number of people watch television. One hour of sustaining 
ABC time offered during this week was not carried at all 
(R. 1092). 

It should also be pointed out in this connection that 
since CBS and NBC offer a full complement of network programs 
to their affiliates in San Diego, any increase by these sta- 
tions in the number of ABC programs carried would undoubtedly 
be at the expense of depriving the public of NBC and CBS pro- 
grams (R. 1094). 

In the light of these facts, the public interest in per- 
mitting ABC to utilize station XETV as its full-time affili- 


15./ 
ate in the San Diego area becomes obvious. The public 


15/ San Diego, a city of 334,387 people (with well over a 
half million in its metropolitan area) is assigned only two 
VHF television channels under a treaty between the United 
States and Mexico (R. 1093). It is the largest city in the 
country, not within the metropolitan district of a larger 
city, which has only two VHF channels. Of the UHF channels 
assigned to San Diego, only one was ever applied for, and the 
permit for that station was surrendered without construction 
having been undertaken, Television station XETV operates on 
Channel 6 in Tijuana, Mexico, and its signal is received 
throughout the San Diego area. While the difficulties in 
providing the area with a full range of network programming 
may well derive from the limitations on the number of VHF 
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will have available to it on a much more consistent basis the 


programs of all three television networks and, course, com- 
3 16. 
petition among the networks will be fostered. Appellant 


indeed does not deny the existence of these public interest 
considerations. Instead, it contends that the Commission inm- 
properly relied upon such factors in view of appellant'‘s 
allegations concerning the management and operation of station 


XETV. 
18/ 


Appellant's reliance upon facets of the ownership and 


ey, (Cont'd.) channels imposed by treaty, this is surely no 


reason for rejecting the benefit to the public available from 
the transmission of ABC*’s programs to station XETV. 


16/ The enhanced competitive position of ABC is by no means 
merely a question of the private interests of ABC. For, the 
ability of ABC to compete in San Diego adds to its ability to 
provide a competitive network service throughout the United 
States to the many stations which depend upon it as a live 
program supply. 


17z/ Appellant mistakenly suggests (Br. 27) that the Commis- 
sion*s sole reliance was upon the improvement of ABC's conm- 
petitive position. 


18/ Appellant challenges (Br. 28-29) the character qualifica- 
tions of one Jorge Rivera, a 12% stockholder in XETV. Mr. 
Rivera is the owner of Mexican radio station XEAC (R. 1091), 
which appellant contends broadcasts programs “of a nature 
highly objectionable, offensive, and censurable under any 
standard of good practice, taste, and responsibility.” 

(Br. 28). However, Mr. Rivera receives no compensation as 

an officer, director or stockholder from either Radio y Tele- 
Vision, S.A., the corporation controlling XETV, or from Bay 
City Television, XETV*s American sales representative (R. 
1092). He has no part in the day-to-day operations of XETV 
or Bay City or in policy discussions concerning operation, 
and there is no tie-up between the operations, finances or 
personnel of XEAC and XETV (R. 1092). Moreover, appellant 
stipulated as to Mr. Rivera‘'s “lack of participation in the 
management, operation, or control of XETV.” Appellant's 
contentions (Br. 28) that it was forced into such a stipu- 
lation because of the Examiner‘’s restrictive ruling 
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operation of XETV, as well as the fact that XETV is not sub- 


ject to United States taxes and laws, is misplaced because, as 
the Commission held, these matters are clearly irrelevant. 
Station XETV, of course, will be broadcasting in the San Diego 
area outside the control of the Commission whether it carries 
ABC programs or not. As the Commission pointed out (R. 1105), 
the control of XETV is in the Mexican Government, and that 
Station may in any event continue to compete for United States 
advertisers and audience, That it may compete more effec- 


tively because it carries ABC programs, is surely not contrary 


to any public policy. 


1g/ (Cont'd) precluding it from examining XETV's books or 
minutes is lacking in merit. The Examiner’s ruling is dis- 
cussed on pages 6-16 of this brief. 


19/ Appellant contends that “the nature of operation of XETV 
is inconsistent with standards in the United States” and that 
it is violating Mexican law (Br. 29). It is to be noted, 
however, that the only program broadcast by XETV and chal- 
lenged by appellant as falling below minimum United States 
Standards was an alleged “lottery” program of the type re- 
cently found by this Court not to be inappropriate under 18 
U.S.C. 1304. See Caples v. United States, Case No. 13,415. 


20/ As the legislative history of Section 325(b), exhaus- 
tively set forth in the Appendix to appellant's brief 
(pp.l3a-ba ), makes clear, the Congressional intent in ad- 
opting the section was not to protect United States stations 
from legitimate competition with foreign border stations, in- 
cluding competition for programs from responsible sources. 
Instead, the section had as its objective prevention of the 
situation where a United States license had been revoked be- 
cause of programming found to be contrary to the public inter- 
est. (See KFKB Broadcasting Co. v. Federal Radio Commission, 

60 u.S. App. D.C. 79, 47 E 2d 670) and the decision was sub- 
sequently circumvented by transmitting the condemned type 

of program to Mexican border stations for retransmission 

into the United States. Appellant, of course, has not chal- 
lenged the worthwhile nature of the ABC programs involved here. 
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Nor can the Commission remedy any defect in XETV‘'s opera- 
tion under the laws of Mexico, whether or not ABC's applica- 
tion is granted. The Mexican Government, it may be noted, 
has itself found no such defect. While appellant is correct 
in asserting (Br. 34-35) that the Supreme Court has stated 
that the Commission is not a mere "traffic officer, policing 


the wave lengths to prevent stations from interfering with 
21 / 
each other," this statement had reference to stations li- 


censed by the Commission and not to foreign stations. There 
was clearly no reason here, and none has been shown, why the 
public should have been deprived of the opportunity to re- 


ceive more ABC network programs. The Commission's decision 
22/ 
was a reasonable one fully supported by the record. 


el/ National Broadcasting Company v. United States, 319 U.S. 
190, at 215-216, 


22/ As the Commission stated in its Decision (R. 1106) it is 
not unmindful of the power granted it in Section 325(c) of 
the Act to revoke (after hearing) the permission herein 
granted when the public interest factors upon which it based 
its determination are no longer present, or when for other 
reasons which may at some future time obtain, the continua- 
tion of the permission shall no longer be in the public in- 
terest. Appellant*s claims (Br. 35) that this is an illu- 
sory power because its exercise may take time, cannot con- 
stitute a denial of the existence of the power or the pos- 
sibility of its exercise. 
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THE COMMISSION ACTED REASONABLY AND IN FULL 
ACCORD WITH EXISTING LAW IN HOLDING THAT 
THE DELIVERY OF FILMS AND KINESCOPES BY 
ABC TO XETV ON A NON-INTER CONNECTED BASIS 
DURING THE COURSE OF THE HEARING WAS NOT A 
VIOLATION OF SECTION 325 OF THE ACT. 


Appellant contends, finally, that the Commission erred 


in not finding that ABC violated Section 325(b) of the Com- 


munications Se by transmitting programs to XETV on a non- 
interconnected basis during the course of the proceeding 
before the Commission (App. Br. 37-42). This argument rests 
upon the untenable basis that the Commission was required to 
hold ABC unfit to receive a grant because ABC had acted in 
accordance with the only judicial decision interpreting Sec- 
tion 325(b). 

The Commission held (R. 1118-1121) ABC could reasonably 
assume, upon the authority of Baker v. United States, 93 F. 
2d 332 (C.A. 5), cert. den. 303 U.S. 642, that it could de- 
liver programs to station XETV on a non-interconnected basis 
without securing the prior approval of the Commission re- 
quired by Section 325(b) for certain transmissions of pro- 

2 
grams across the border. The Commission stated (R. 1120): 
23/7 A non-interconnected delivery is one in which films or 
kinescopes are delivered to the foreign station by mail, 
air, rail or other similar means for later rebroadcast by 
that station. An interconnected transmission is the trans- 
mission of programs to the foreign station by micro-wave or 
cable for simultaneous rebroadcast. 
24/ As the Commission pointed out, while there was no issue 
in the proceeding on this question, the record did show 


that ABC intended to deliver films to XETV on a non-inter- 
connected basis after April 4, 1956 and ABC conceded that it 
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In Baker v. United States, 93 F. 2d 332 (5th 
Circuit Court of Appeals 1937) cert. den. 303 U.S. 
642 (1938), the defendant was operating a radio 
station in Mexico which could be heard over a 
large part of the United States. Defendant had of- 
fices in Texas where records of talks were made and 
the records then physically sent into Mexico to the 
radio station and there played and the talks thereon 
broadcast over the station. Defendant had no per- 
mit to do this. The Court held that this was in- 
sufficient to sustain a conviction for violation 
of Section 325(b) of the Communications Act, say- 
ing, in part, "The law as written does not pro- 
hibit the recordation of sound waves in the United 
States and sending the record to Mexico to have the 
sound waves there reproduced and broadcast.” We 
therefore believe it clear in the light of the 
Court*s holding that ABC reasonably assumed that 
it could deliver its programs to XETV on a non- 
interconnected basis without prior approval from 
the Commission, 


The Commission*s decision here was clearly correct. There 
is outstanding a decision of the United States Court of Ap- 
peals for the Fifth Circuit that non-interconnected deliv- 
eries of programs to a station in a foreign country need not 
be first approved by the Commission, i.e., that they are not 
covered by Section 325(b). That this decision was entered in 


a criminal action does not lessen its applicability, for the 


247 (Cont'd) had done so (R. 1120). In its proposed find- 
ings, appellant had asked the Examiner to find that this 
violated Section 325(b). The Examiner did not rule on the 
question. In its final decision in the case, the Commission 
had merely ruled that this question was not in'‘issue in the 
protest proceeding, without deciding the merits (R. 1099). 
In a Petition for Reconsideration, to which appellant made 
no response, ABC requested a ruling on the merits (R. 1107- 
1109). In its Memorandum Opinion and Order adopted Janu- 
ary 10, 1957 (R. 1118-1121), ruling on this Petition for 
Reconsideration, the Commission held that the alleged non- 
interconnected deliveries of certain programs did not war- 
rant a denial of ABC's application, 
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statute cannot mean one thing in a criminal case and another 
for Commission purposes. Federal Communications Commission v. 
American Broadcasting Company, 347 U.S. 284. Therefore, 
whatever appellant may think of the correctness of the Baker 
decision (see App. Br. 39-40), the Commission properly held 
that no finding of bad faith should be made based upon ac- 
tions by ABC in full accord with the holding of that case. 

Appellant now also urges in its brief that ABC*s de- 
livery of programs to XETV on a non-interconnected basis 
violated the stay issued by the Commission when it desig- 
nated the protest for hearing and postponed the effective 
date of the grant pending a final determination in the hear- 
ing (see Memorandum Opinion and Order of January 18, 1956, 
at R. 213). But this is an afterthought not properly 
raised below. In its proposed conclusions appellant urged 
that ABC had violated Section 325(b); that if the physical 
delivery of mechanical recordings were not held to be cov- 
ered by Section 325(b) the Commission*s authority under the 
statute could be circumvented, and that ABC was in fact 
circumventing it (R. 830-831). This claim was repeated in 
exceptions to the initial decision (R. 1019-1020), and on 


oral argument (Tr. 320-321). However, no mention of the 


Commission’s order postponing the effective date of the 


grant was made before the Commission, nor did appellant 
contend, as it now does, that that order had been violated. 


This argument is therefore not properly made upon appeal. 
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Communications Act of 1934, as amended, Section 405, 47 U.S.C. 
405; Roy L. Albertson v. Federal Communications Commission, 
Case No. 12936, decided February 7, 1957. 


CONCLUSION 
For the foregoing reasons, the Commission's Decision 
and Order should be affirmed. 


Respectfully submitted, 


WARREN E,. BAKER, 
General Counsel, 


RICHARD A. SOLOMON, 
Assistant General Counsel, 


DANIEL R. OHLBAUM, 
Counsel, 


ROBERT M. AGUE, JR., 
Counsel, 


Federal Communications Commission. 
April 29, 1957 


25/ In fact, no allegation of error for failure to find 

that the order of postponement had been violated is even 
contained in either of appellant's notices of appeal in 

these cases. In any event, while ABC*s request for authority 
(R. 1-3) may have broadly included non-interconnected deliv- 
eries as well as those of an interconnected variety, and it 
could be said that the stay of the effectiveness of the grant 
was theoretically as broad, it would not be an indication of 
disqualifying bad faith to deliver some programs solely on 

a non-interconnected basis in view of the authority of the 
Baker decision, supra. 


Sy (es 


APPENDIX 


Communications Act of 1934, as amended: 


Sec. 409, 


SERESE 


(e) For the purposes of this Act the Commission shall 
have the power to require by subpena the attendance and 
testimony of witnesses and the production of all books, pa- 
pers, schedules of charges, contracts, agreements, and docu- 
ments relating to any matter under investigation, Witnesses 
summoned before the Commission shall be paid the same fees 
and mileage that are paid witnesses in the courts of the 
United States. | 


(f) Such attendance of witnesses, and the production 
of such documentary evidence, may be required from any place 
in the United States, at any designated place of hearing. 
And in case of disobedience to a subpena the Commission, or 
any party to a proceeding before the Commission, may invoke 
the aid of any court of the United States in requiring the 
attendance and testimony of witnesses and the production of 
books, papers, and documents under the provisions of this 
section. 
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(h) The testimony of any witness may be taken, at the 
instance of a party, in any proceeding or investigation pend- 
ing before the Commission, by deposition, at any time after 
a cause or proceeding is at issue on petition and answer. 
The Commission may also order testimony to be taken by depo- 
sition in any proceeding or investigation pending before 
it, at any stage of such proceeding or investigation. Such 
depositions may be taken before any judge of any court of 
the United States, or any United States commissioner, or any 
clerk of a district court, or any chancellor, justice, or 
judge of a supreme or superior court, mayor, or chief magis- 
trate of a city, judge of a county court, or court of conm- 
mon pleas of any of the United States, or any notary pub- 
lic, not being of counsel or attorney to either of the par- 
ties, nor interested in the event of the proceeding or in- 
vestigation. Reasonable notice must first be given in 
writing by the party or his attorney proposing to take such 
deposition to the opposite party or his attorney of record, 
as either may be nearest, which notice shall state the name 
of the witness and the time and place of the taking of his 
deposition. Any person may be compelled to appear and de- 
pose, and to produce documentary evidence, in the same man- 
ner as witnesses may be compelled to appear and testify 
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and produce documentary evidence before the Commission, as 
hereinbefore provided. 


SRRKS 


Rules and Regulations of the Federal Communications 
Commission; 


Sec. 1.831 Who may sign and issue. -- Subpenas re- 
quiring the attendance and testimony of witnesses, and sub- 
penas requiring the production of any books, papers, 
schedules of charges, contracts, agreements, and documents 
relating to any matter under investigation or hearing may 
be signed and issued as follows: (a) Hearings before the 
Commission en bane or before a Committee of Commissioners: 
by a Commissioner; (b) hearings before a presiding offi- 
cer: by a Commissioner or by the presiding officer. 


Sec. 1.832 Request; verification and content. -- A 
subpena, other than one directed by the Commission on its 
own initiative, will be issued only upon request in 
writing, unless such request is made on the record while 
a hearing is in progress, in which case such request on the 
record may be accepted in lieu of written request. Any re- 
quest for a subpena shall be supported by a showing of the 
general relevance and materiality of the evidence sought. 

A request for a subpena to compel a witness to produce 
documentary evidence shall be in writing, duly subscribed 
and verified, and shall specify with particularity the 
books, papers, and documents desired and the facts expected 
to be proved thereby. Such requests need not be served 
upon other parties to the hearing. Prompt notice, includ- 
ing a brief statement of the reasons therefor, will be 
given of the denial, in whole or in part, of a request for 
a subpena. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 13,617 and 13,674 





WRATHER-ALVAREZ BROADCASTING. INC., Appellant 
V. 
FEDERAL COMMUNICATIONS COMMISSION, Appellee 
AMERICAN BROADCASTING-PARAMOUNT THEATRES. INC,. Intervenor 


ON APPEALS FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


APPELLEE*S MEMORANDUM WITH RESPECT TO JURISDICTION 


The jurisdictional question raised by intervenor in this 
case involves the effect upon appeals filed in this Court by 
the losing parties in contested Commission proceedings of a 
petition for rehearing filed by the winning party. Because 
the Commission believes that the positions which have been 
advanced by both the intervenor and appellant are inconsistent 
with the statutory scheme, we are filing this memorandum, 

In essence, the intervenor here is basing its position 
upon Section 405 of the Communications Act. It argues that 
since "any party" to a Commission decision may file a petition 
for rehearing, this necessarily includes parties like itself 
whose applicatiomw have been granted but who believe some 
of the language in the Commission's decision is improper. 


It then refers to the last sentence of Section 405 which states 
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that the time within which a petition for review under 402(a), 
or an appeal under 402(b) must be filed “shall be computed 
from the date upon which public notice is given of orders 
disposing of all petitions for rehearing filed in any case...." 
(Emphasis added). Accordingly, it is contended, the timely 
filing of a petition for rehearing by the intervenor in this 
case has the necessary effect, by operation of law, of 
depriving the Court of jurisdiction over the appeal filed by 
the appellant even though the Court would have had juris- 
diction over this appeal under Section 402(b) in the absence 
of such a petition for rehearing. A number of court decisions, 
including particularly Southland Industries v. Federal 
Communications Commission, 69 App. D.C. 82, 99 F.2d 117 
(1938), are cited in support of this position. 

Appellant, on the other hand, relies primarily upon the 
language of Section 402(c)} of the Act providing that “Upon 
filing such notice la notice of appeal under Section 402(b)/ 
the Court shall have jurisdiktion of the proceedings and of 
the questions determined therein....”% It suggests that, 
whatever might be the situation where there were two losing 
parties and one appeals while the other seeks reconsideration, 
it would be manifestly unfair to permit a winning party to 
deprive the losing party of its opportunity to seek relief 
from the Court, through the filing of a petition for re- 


hearing directed, not to the result reached by the Commission, 
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but to certain of the language in the Commission's decision 
or order. 

In other words, intervenor complains that it would be 
unfair for the appellant to deprive it of its right to 
petition for rehearing by filing an appeal. At the same 
time appellant urges that it would be unfair for a petition 
for rehearing to deprive appellant of its right to appeal. 

While the Commission is in general agreement with the. 
position set forth by the intervenor with respect to this 
jurisdictional question, for the reasons advanced by 
intervenor in its Brief filed on December 1, 1956 and in 
its "Reply Brief” tendered for filing on May 17, 1957, there 
is one significant area in which we disagree with the 


intervenor and which we believe important to present to the 


Court. This is with respect to the question of the authority 


of the Court to stay final Commission action pending its 
consideration of an appeal on its merits. 

The stay problem with which we are concerned arises out 
of the fact that the filing of a petition for rehearing 
under Section 405 of the Communications Act expressly does 
not “operate in any manner to stay" the Commission decision 
or order of which rehearing is sought. Consequently, while 
a Commission order may not be final for purposes of court 
review in the sense that it is still subject to change or 


modification by the Commission upon consideration of a 


ai = 
petition for rehearing, it is still "final" insofar as 
immediate impact upon interested parties in the absence of 
the “special order of the Commission". Thus, in the present 
case the Commission order (which authorized the intervenor, 
pursuant to the provisions of Section 325(b) of the Act, 
to transmit certain network programs to a Mexican station 
for retransmission into the San Diego area), remained in full 
effect upon the filing of intervenor's petition for rehearing 
of part of the decision. Consequently, if the filing of 
the petition had the effect of ousting this Court from all 
jurisdiction to consider complaints of immediate aggrieve- 
ment by the appellant, there would have been no effective 
means available for appellant to seek a stay to prevent 
irreparable injury to it while the Commission considered 
whether it would reconsider its already effective decision. 

We recognize that it might be argued that if the 

appellant believed it was aggrieved by an effective, out- 
standing order of the Commission concerning which a petition 
for rehearing had been filed, it had the alternative of 
seeking a stay of the order from the Commission (the “special 
order” referred to in Section 405). Presumably, if the 
Commission denied such a stay, an appeal under Section 402(b) 
from the Commission order denying the stay might lie. We 
do not believe, however, that such a procedure would pro- 


vide an adequate remedy in many cases. For at best a period 
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of delay would be required in order for the Commission to 
pass upon the request for stay. Moreover, since the order 
which the Commission would be requested to stay would 
necessarily be one which it itself had just entered, the 
chances that a stay would be denied would of course be quite 
great, thus necessitating the further delay in seeking relief 
from this Court. We think such a procedure is basically 
inconsistent with the intent of Congress in Section 10(c} 
of the Administrative Procedure Act and in Section 405 of 
the Communications Act and with often-expressed judicial 
proposition that review properly lies in situations involving 
immediate irreparable injury by agency actions. 

In short, we believe that in this type of situation the 
Court should entertain appeals or petitions for review to 
the extent that the losing parties therein seek temporary 
relief pursuant to the provisions of either Section 402(c) 
of the Communications Act (in 402(b) cases) or Section 9(b) 
of Public Law 901, 8lst Cong., 5 U.S.C. 1039 (in 402¢a) 
cases). See Cantlay & Tanzola v. United States, 115 F.2d 
73 (D.C. Calif., 1953). If the requests for temporary relief 
be granted, the Court would then hold the actions in abeyance 
pending determination by the Commission of the petitions 
for rehearing. If, however, the request for temporary relief 
is denied, we believe that the appeal should thereafter be 


subject to dismissal upon an appropriate motion informing 
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the Court of the pendency of petitions for rehearing before 
the Commission. For, as intervenor has pointed out, the 
action sought to be reviewed is clearly not “final”, since 
it may be set aside or substantially modified by the Com- 
mission in its action on the rehearing petitions. After 
such Commission action, a single new appeal could be filed, ) 
1 
which would embrace all Commission actions or orders involved. 
If the foregoing procedure be the correct one, it 
follows that after denial of its stay request, appellant's 
first notice of appeal (Case No. 13617) was subject to dis- 
missal because of the pendency of intervenor'’s petition for 
rehearing. A further question is raised whether that appeal, 
being premature, was and must remain a nullity or whether, 
after the Commission's action on the rehearing petition, the 
appeal, which was still before the Court, then became a 
proper one. It would appear, under Reconstruction Finance 
Corporation v. Mouat, 184 F.2d 44 (C.A. 9, 1950), that the 
first appeal is a nullity, and should be dismissed. 
1/ Since, under any procedure, the Court would hold up action 
in these appeals until resolution of the petitions pending 
before the Commission, the sole practical effect of the above 
described procedure would appear to be the necessity for 
refiling the appeals, where the Commission's decision on 
the petition for rehearing does not change the unfavorable 
(to the previously appealing party) nature of its action. 
However, the procedure would have the salutory effect of 
avoiding the administrative nuisance entailed in having at 
least two and often even more appeals, where in reality only 
one should lie. In any event, it is our opinion that the 


“final order” principle -- and not other policy considerations -- 
is controlling. 
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The crucial consideration then becomes the scope of 
appellant‘s second notice of appeal from the Commission's 
action on intervenor'’s petition for rehearing (Case No. 
13674). While there is concededly a serious and close 
question whether that second notice of appeal raises only the 
third (the so-called Baker case point) of three issues 
originally raised by appellant in its notice of appeal in 
case No. 13617, we think, upon reconsideration, that that 
question can be resolved in favor of the appellant in the 
circumstances of this case (viz., the doubt as to the proper 
jurisdictional procedure and the fact that in par. 3 of the 


second Notice, appellant incorporated by reference its 





pending first Notice of Appeal.) We therefore suggest that 
the Court dismiss the appeal in Case No. 13617 oa juris~ 
dictional grounds and that on the merits of Case No. 13617, 
the Court need not limit itself to the third issue only. 
In so stating, we, of course, are not conceding the merits 
of the appellant's allegations with respect to the first 
two issues, the invalidity of which have been fully demon~ 
strated in the Commission's brief previously filed with this 
Court. 

A great deal of uncertainty exists as the appropriate 
procedure to be followed in this type of case. Whether or 


not there has been a stay request made or granted, the Court's 


general practice appears to be to hold such cases in abeyance, 
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pending determination by the Commission of the petition for 
Sete a= However, to our knowledge, the issue has never 
before been presented to or considered by the Court. We 
respectfully suggest that a definitive ruling by the Court 
would be of great aid to the Commission and the Bar. Cf. 


Metropolitan Television Co. v. Federal Communications Commission, 


95 U.S. App. D.C. 326, 221 F.2d. 


Respectfully submitted, 


Warren E, Baker, 
General Counsel, 


Richard A. Solomon, 
Assistant General Counsel, 


Henry Geller, 
Counsel, 


Robert M. Ague, Jr., 
Counsel 


Federal Communications Commission 


May 24, 1957 


2/7 See, e.g., Scripps-Howard Radio, Inc. v. Federal Communi- 
cations Commission, Case Nos. 13496, 13497; Tennessee Television, 
inc. v. Federal Communications Commission, Case Nos. 13168, 
13507; Beachview Broadcasting Corp. v. Federal Communications 
Commission, Case No. 13583; WKAT, Inc. v. Federal Communications 
Commission, Case No. 13718; Louisiana Purchase Co. v. Federal 
Commupications Commission, Case Nos. 13766, 13772; WIRL 
Television Co. v. Federal Communications Commission, Case Nos. 


13768, 13769; and Owensboro On The Air, Inc. and Owensboro 


he 
Publishing Co. v. United States and Federal Communications 


Commission, Case Nos. 13776 and 13777. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


Nos. 


13, 617 
13, 674 


WRATHER-ALVAREZ BROADCASTING, INC., 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC., 


Intervenor. 


APPEALS FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR 


Opinions Below 


The Commission's action of November 23, 1955 granting inter- 
venor's application (R. 1-3) for authority to transmit its television 
programs to Station XETV, Tijuana, Mexico is not reported (cf. R. 105). 
The Commission's subsequent Memorandum Opinion and Order of 
January 18, released January 23, 1956 (R. 206-216), suspending the 


2 


effective date of its earlier grant pending a hearing on appellant's 
protest (R. 142-176) is partially reported in 13 Pike and Fischer, 

Radio Regulation 1247. * The Commission's Decision of October £7, 
released October 22, 1956 (R. 1078-1106) affirming its original 

grant (cf. R. 105) is reported in 13 RR 1248. A subsequent Memorandum 
Opinion and Order of January 10, released January 11, 1957 (R. 1118- 
1121), amending the Decision of October 22, 1956, is reported in 

13 RR 1272b and 22 FCC Reports 28. 


Counterstatement of the Case 


These appeals arise from the Commission's action granting an 
application by American Broadcasting-Paramount Theatres, Inc. 
(ABC) for authority to transmit its network programs to a Station in 
Tijuana, Mexico (Station XETV) whose signal can be seen and heard 
in San Diego, California. Believing that appellant's Statement of the 
Case omits certain background facts essential to a proper understanding 


of the issues involved, intervenor proffers a counterstatement: 


In its Sixth Report and Order released April 14, 1952(R. 1082) 
the Commission allocated two VHF channels (8 and 10) and five UHF 
channels to San Diego, California (Rule 3.606; 1 RR 53:606). Station 
KFMB-TV, a "pre-freeze" station now licensed to appellant, operates 
on Channel 8 as a primary affiliate of CBS (R. 1094). Station KFSD-TV, 
a “post-freeze" station licensed to KFSD, Inc., operates on Channel 10 
as a primary affiliate of NBC (R. 1094). Under these circumstances, 
as this Court might expect from its familiarity with various "deinter- 


mixture appeals", 2 no stations are operating on, nor are any applica- 


tions pending for, the five UHF channels allocated to San Diego (R. 1082- 
1083). 


Hereinafter cited as __ RR 


2 Coastal Bend Television v. Federal Communications Commission, 98 U.S. App. D.C. 251 (1956); 
Van Curler Broadcasting Corp. v. United States, 98 U.S. App. D.C. 432 (1956). 
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By virtue of an agreement between the United States and Mexico 
(R. 1102), VHF Channels 6 and 12 are allocated to Tijuana (R. 1082). 
Station XETV has been operating on Channel 6 since 1953 under an 
authorization issued by the Government of Mexico (R. 1083). San 
Diego and Tijuana are 15 miles apart, center to center (R. 1083). 
San Diego, the 28th market in the United States (R. 1093) has a 
population in excess of 500,000, Tijuana a population of approximately 
60, 000 (R. 1083). Stations KFMB-TV and KFSD-TV provide a city- 
grade signal to Tijuana as well as San Diego, and Station XETV like- 
wise serves both cities (R. 1083). 


Commencing in 1953 ABC had "secondary affiliations" with both 
the San Diego stations, meaning that those stations carried such ABC 
programs (live or kinescope) as they saw fit to run after discharging 
their primary commitments to CBS and NBC (R. 1094). Under this 
arrangement only 21% of ABC's programs were shown in the San Diego- 
Tijuana area during "live time, " with only 41.5% additional on a delayed 
basis at less desirable hours (R. 1094; see also ABC Ex. 8, pp. 2-3, 
Tr. 284). In short, with no fulltime affiliate in that area, ABC was 
unable to assure national and regional advertisers that the programs 
which they sponsored on ABC would be "cleared" in the important San 
Diego market (R. 1096). This fact placed ABC at a competitive dis- 
advantage vis-a-vis the other two national television networks with 
primary affiliates in that market (R. 1095). 


Dissatisfied with this situation and knowing that XETV was 
utilizing a vast amount of "film product" on its station, and programming 
in substantial part for its American audience (R. 1086-1088, 1090), 
ABC decided in February of 1955 to make its television network 
programs available to XETV as its primary affiliate in the San Diego 
area (upon the expiration of its affiliation arrangements with the 
two San Diego stations) (R.1101). Accordingly, on February 26, 1955 ABC 
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requested permission, pursuant to Section 325(b) of the Communications 
Act and Section 1.327 of the Commission's Rules, to transmit its tele- 
vision programs to Station KETV (R. 1-3).” 





Realizing that a grant of the requested authorization would mean 
that they would no longer be in the "driver's seat" in determining which 











ABC programs are shown in the San Diego area, the two San Diego 
stations petitioned the Commission to designate the application for 
hearing, on the ground that there was no need for the proposed service, 
that the two San Diego stations would suffer economic injury as a result 
of a grant, and that XETV operations are not subject to United States 
regulation and taxation (R. 4-17, 19-29). ABC opposed the hearing 
request, contending that television service in the San Diego area would 
be improved by the addition of ABC network programs not now available 
in that area or available only on a delayed basis and at undesirable times, 
and that television network competition on a national basis would be 
increased by the elimination of the handicap under which ABC suffers 
in the important San Diego market (R. 63-76). 


By action taken November 23, 1955 the Commission granted ABC's 
request to transmit programs to Station XETV (R. 1078). In denying 
the hearing sought by the San Diego stations, the Commission stated 
that the "maintenance of a free interchange of programs with stations 
licensed by the Government of Mexico outweighs petitioner's present 
suggestions of possible adverse effects upon the service rendered by 
the San Diego television stations" (R. 105). 


Following this action the two San Diego stations protested the 
grant under Section 309(c) of the Communications Act, as amended 


1 an : eines 
This request was not unusual. Similar authorizations have long been granted and are still being 


granted permitting the national networks and individual stations to make their programs (AM and TV) avail- 
able to foreign stations whose signals can be heard or seen in the United States, e.g., Station CKCO-TV, 
Kitchener, Ont. (CBS); CFPL-TV, London, Ont. (CBS, NBC, ABC, via Canadian Broadcasting Company); 
CKGN-TV, North Bay, Ont. (NBC, CBS, ABC); CFCM-TV, Quebec City, Quebec (CBS); CKCK-TV, 
Regina, Sask. (CBS); CFQC-TV, Saskatoon, Sask. (NBC, ABC, CBS); CJIC-TV, Sault Ste. Marie, Ont. 
(CBS, N@C,-ABC); CKSO-TV, Sudbury, Ont. (CBS, NEC, ABC); CBLT, Toronto, Ont. (ABC, CBS, 

NBC). See Television Digest, No. 24, (1957), pp. 275-283). In 1953 CBS and DuMont made certain 

of their programs available to XETV (KFMB-TV Ex. 5, p. 2; Tr. 209). American network programs were 
likewise furnished Station XELD, Matamoros, Mexico until that station signed off in 1954 with the advent 
of stations in Texas along the Rio Grande. 
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in 1952 (R. 106-176, 1078). In a Memorandum Opinion and Order adopted 
January 18, 1956, two days before the automatic suspension provision 

of the 1952 protest statute was amended (see Appellant's Br., Appendix A) 
the Commission allowed the protests and suspended the effective date of 
the grant pending the outcome of a hearing ordered to commence 

March 19, 1956 (R. 206-216). The burden of proof on the 18 issues 

("a'" through "r"') specified in the hearing Order was placed on the 
protestants (R. 1081). 


At a pretrial conference on February 14, 1956 (Tr. 1-92), the 
Hearing Examiner, in an effort to expedite the hearing as required by 
Section 309 (c) of the Act, ordered the parties to exchange certain 
written exhibits in support of their direct cases one week in advance 
of the scheduled hearing date (see R. 232-233)1. These exhibits were 
identified through a single witness at the hearing on March 19, 1956 
and were thereafter received in evidence, with minor deletions and 
qualifications (Tr. 101, 102, 115-201). The remaining portions of ap- 
pellant's direct case, and rebuttal testimony by ABC, were submitted 
in the form of written stipulations joined in by all parties (Tr. 277-284; 
see R. 315-753). The record was closed March 29, 1956 (Tr. 295). 


Each of the parties including the Commission's Broadcast Bureau 
filed Proposed Findings of Fact and Conclusions of Law, followed in 
some instances by Reply Findings (R. 298-314, 756-929). In an Initial 
Decision released June 6, 1956, the Hearing Examiner concluded (as 
had the Broadcast Bureau) that a grant to ABC of authorization to 
transmit its programs to Station XETV would serve the public interest 
and reaffirmed the protested grant of November 23, 1955 (R. 931-962). 


The two protestants filed exceptions to the Initial Decision and 
requested oral argument (R. 963-1023). The matter was heard before 
the Commission en banc September 17, 1956 (Tr. 296-321). Ina 


i To avoid needless repetition the precise scope and nature of the Hearing Examiner's directive are 
considered in more detail, infra pp.23-30., 


eee 


6 


unanimous Decision released October 22, 1956, the Commission affirmed 
its original action granting ABC authorization to transmit programs 

to XETV and terminated its previous postponement of the effective date of 
its grant (R. 1078-1106). 


On November 21, 1956, pursuant to Section 405 of the Communications 
Act (47 U.S.C. Sec. 405), ABC requested the Commission to reconsider 
its Decision of October 22, 1956 by disposing of one of KFMB-TV's ex- 
ceptions on the merits rather than on procedural grounds (R. 1107-1110). 
On that same day (November 21, 1956) Wrather-Alvarez Broadcasting, 
Inc. filed a notice of appeal (Case No. 13, 617) under Section 402(b) of 
the Communications Act of 1934, as amended (47 U.S.C. Sec. 402(b)) and 
Section 10 of the Administrative Procedure Act (5 U.S.C. Sec. 1009). 


On November 23, 1956, appellant sought a stay which this Court 
denied on December 10, 1956. A motion by ABC to dismiss the appeal 
(Case No. 13,617) as premature (with a petition for reconsideration 
pending and undecided by the Commission) was denied by the Court 
“without prejudice to a renewal in intervenor's brief and at the argument 
on the merits." + 


On January 10, 1957, the Commission granted the relief which 
AEC had sought in its petition for reconsideration and modified its earlier 
decision accordingly (R. 1118-1121). From that action appellant has 
taken a second appeal (Case No. 13,674). ABC has intervened in each 
appeal. By Order of January 28, 1957 both cases were consolidated for 
purposes of briefing and oral argument. 


Summary of Argument 


1. Where a person, while his petition for rehearing is pending 
before the Commission, takes an appeal to this Court, the appeal is 


1 : 
Another panel of this Court “postponed to the merits” a similar jurisdictional argument advanced by 


ABC in Case No. 13,768. 
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premature. Southland Industries v. Federal Communications Commission, 
69 App. D.C. 82, 99 F. 2d 117(U.S. App. D.C. 1938). Conversely, a 
person's subsequent action timely reinvoking the Commission's juris- 
diction after he lodges an appeal in this Court renders the appeal pre- 
mature. Telecasting, Inc. v. Federal Communications Commission, 
Case No. 12, 841 (Order of September 16, 1955). The same principles 
are applicable where an appeal is taken by one party prior to the disposi- 
tim by the Commission of a timely petition for reconsideration filed by 

a different party. Reconstruction Finance Corporation v. Mouat, 184 

F. 2d 44(C.A. 9, 1950). '. . . an appeal cannot be taken. . . from 

a judgment or decree not final as to all the parties, the whole subject 
matter and all the causes of action involved." Southland Industries, 
supra; United States ex rel. Dascomb v. Board of Tax Appeals, 56 App. 
D.C. 392, 394, 16 F. 2d 337, 339 (U.S. App. D.C., 1926). Thus, ap- 
pellant's appeal in Case No. 13,617 taken on November 21, 1956 was 
rendered premature by intervenor's petition for reconsideration timely 
filed the same day. 


Intervenor's petition for reconsideration of a portion of the 
October 22 decision, no less than one seeking a complete reversal 
thereof, tolled the appeal period and rendered the appeal premature. 
Reconstruction Finance Corporation v. Mouat, 184 F.2d 44 (C.A. 9, 
1950); Sections 402(b) and 405 of the Communications Act of 1934, as 
amended in 1952, to conform to Rules 73(a) and 52(b) of the Federal 
Rules of Civil Procedure, as amended by the Supreme Court in 1946. 


The Commission's subsequent action of January 10, 1957 modifying 
its October 22, 1956 decision along the lines requested by intervenor 
in its petition for reconsideration did not revitalize the appeal in 


Case No. 13617. Southland Industries, supra; Stevens v. Turner, 
222 F.2d 352, 354 (C.A. 7, 1955); Studer v. Moore, 153 F. 2d.902, 
903 (C.A. 2, 1946). Accordingly, appellant's first appeal must be 
dismissed for want of jurisdiction. 
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2. Appellant's second appeal (Case No. 13, 674), taken subsequent 
to the Commission's action of January 10, 1957 modifying its earlier 





Decision of October 22, 1956, is restricted by the "assignment of errors" 
therein specified to the so-called Baker point. The otaer matters (questions 
1 and 2) raised in the first appeal were not included in the second appeal. 
Hence, on tae merits, this Court's jurisdiction is restricted solely to 

the third question set out in appellant's brief. 


3. The Hearing Examiner's directive of February 15, 1956 
(R. 232-233) did not curtail appellant's rights in the manner now 
claimed. As made clear by the prehearing transcript (Tr. 1-92), the 
Examiner in ordering certain documents exchanged in advance of the 
hearing did not foreclose appellant from obtaining additional data by 
Subpoenas, subpoenas duces tecum, depositions, or cross-examination, 





nor did he rule that such data, when so obtained, would not be received 

in evidence. In order to speed up the hearing, he directed counsel for 
appellant to make available to ABC certain documents which he then had 
in his possession one week in advance of the hearing, action well within 
the Examiner's authority under Section 7(b) of the Administrative Pro- 
cedure Act (5 U.S.C. Sec. 1006(b)) and Section 1.813 of the Commission's 
Rules. 


As to documents not already in appellant's possession, the 
parties agreed (Tr. 67-68) that counsel for appellant should first 
submit to ABC a list of documents which he desired "in the hope of 
avoiding resort to subpoena and deposition procedure" (R. 233). If 
the requested documents were not voluntarily supplied, appellant 
could then resort to subpoenas under Section 1.832 or to depositions 
under Sections 1.821-1.826 of the Commission's Rules. At appellant's 
request (letter of February 24, 1956), ABC subsequently volunteered 
certain data and remaining matters were covered by stipulation. 
Having obtained stipulations which he desired, counsel for appellant 


stated on the record that he was not going to request subpoenas or 
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depositions (Tr. 285-286). Appellant was at no time foreclosed from 
resorting to such procedures. Having elected to stipulate the facts 
(Tr. 277-284), he cannot now assert that he was denied "due process." 


4. The record fully supports the Commission's conclusion that the 
public interest would be served by granting ABC permission under Section 
325 of the Act to make its network programs available to XETV on an inter- 
connected basis. In fact, appellant stipulated that suca authorization 
would improve ABC's ability to compete with the other two networks 
in the San Diego market and on a nation-wide basis, that such authoriza- 
tion would enable the public in San Diego to receive more network programs 
at their live time, not only from ABC but from NBC and CBS as well, and 
that such authorization would not impair appellant's ability to meet its 
public service obligations as licensee of Station KFMB-TV (R. 1095). 


5. Section 325 of the Act does not prohibit American companies 
from furnishing programs to a foreign station on a non-interconnected 
basis (on film, kinescope, or other recording), Baker v. United States, 

93 F.2d. 332 (C.A. 5, 1937), cert. den. 303 U.S. 642. Even were this 
Court on a de novo examination to construe Section 325 otherwise, ABC's 
action in making its programs available to XETV on kinescope, in reliance 
upon a decision which has stood for 20 years and which Congress has not 
seen fit to modify, does not reflect adversely on its character qualifica- 
tions nor preclude a grant to ABC of authority to transmit its programs 


to a foreign station, where such grant is otherwise in the public interest. 


Argument 
I 
Intervenor's timely filed petition for reconsideration 


rendered appellant's first appeal premature and 
hence a nullity 


The facts pertinent to intervenor's contention that the appeal in 
Case No. 13, 617 must be dismissed on jurisdictional grounds are not 


rrr 
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in dispute. On February 16, 1955, at a time when it had become 
apparent to ABC that the bulk of its network programs were not being 
made available in a satisfactory manner to the San Diego area through 
its "secondary" arrangements with Stations KFMB-TV and KFSD-TV 
(R. 1094), ABC sought authority from the Commission under Section 
325 (b) of the Communications Act to transmit its programs to Station 
XETV, Tijuana, Mexico, a statim whose programs can be seen and 
heard in the San Diego area (R. 1-3). The subsequent objections by the 
two San Diego stations (R. 4-29), to what was otherwise a routine 
request, followed by a grant (R. 63-76) and then a protest (R. 106-176), 
had resulted in a year's delay (R. 206-216). With a hearing yet to be 
held it was apparent to ABC that still further delays would ensue. 


Accordingly, ABC advised the protestants that on April 5, 1956, 
upon the expiration of its secondary arrangements with those stations, 
ABC proposed to make a substantial number of its programs available 
to XETV on film or kinescope, just as CBS, ZIV, TPA, MCA and other 
network and film companies had been doing in the past (KFMB-TV Ex. 5, 
p. 3; Tr. 209). ABC took the position, as do those companies, that 
under the decision in Baker v. United States, 93 F.2d. 332 (C.C.A. 5, 1937), 
cert den. 303 U.S. 642 (1938), the Commission's prior consent was not 
required under Section 325(b) of the Act for the transmission of programs 
on a non-interconnected basis to a foreign station. During the course of 
the protest hearing, commencing March 19, 1956, and in its subsequent 
exceptions, KFMB-TV questioned the propriety of this action. In its 
‘Decision of October 22, 1956 the Commission dismissed those objections 
on the ground that they had not been raised in the original protest (R. 1098- 
1099). Cognizant of this Court's decision a few weeks earlier in Hall v. 


Federal Communications Commission, U.S. App. D.C. ~ 
237 F.2d. 567, 571 (1956) that public interest matters which find their 


way into a record in a protest hearing cannot be ignored, even when 


not raised in the protest, anddesirous of avoiding a remand in the 
event of an appeal, ABC timely petitioned the Commission pursuant 
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to Section 405 of the Communications Act as amended in 1952 (47 U.S.C. 
Sec. 405), to reconsider and supplement its October 22 Decision. 


On the same day that ABC filed the above-mentioned Petition for 
Reconsideration with the Commission under Section 405 (November 21, 
1956), appellant filed a notice of appeal in this Court under Section 402(b) of 
the same statute (47 U.S.C. Sec. 402(b)). 


These divergent pleadings, filed on the same day in two separate 
forums by different parties to the same proceeding, raise the fol- 
lowing jurisdictional questions: (1) Did the notice of appeal operate 
to deprive the Commission of jurisdiction to grant the relief sought 
by intervenor in its petition for reconsideration? (2) Does this Court, 
by virtue of an appeal by one party under Section 402(b) of the Act, 
obtain jurisdiction over a matter which is still being considered by the 
Commission pursuant to a timely petition for reconsideration filed 
by another party to the same proceeding? (3) Did the Commission's 
subsequent action of January 10, 1956 disposing of the petition for re- 
consideration revitalize an appeal filed November 21, 1956? (4) Is it 
material which pleading was actually filed first, where the petition for 
rehearing was filed within the time period prescribed by Section 405? 


(5) Was the appeal rendered premature by the petition for reconsideration? 


Intervenor submits that the first four questions should be answered in 
the negative, the last question in the affirmative. 


Section 405 of the Communications Act of 1934 as amended in 1952 
(47 U.S.C. Sec. 405) expressly provides: 


After a decision, order, or requirement has been 
been made by the Commission in any proceeding, any 
party thereto, or any other person aggrieved or whose 
interests are adversely affected thereby, may petition 
for rehearing; and it shall be lawful for the Commission, 
in its discretion, to grant such a rehearing, if sufficient 
reason therefor be made to appear. Petitions for re- 
hearing must be filed within thirty days from the date 
upon which public notice is given of any decision, order, 
or requirement complained of. . . 
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Accordingly, the petition for reconsideration which ABC filed 


with the Commission on November 21, 1956 was filed as a matter of 
statutory right, and not as a matter of grace. Black River Valley 
Broadcasts v. McNinch, 69 App. D.C. 311, 315, 101 F. 2d. 235, 239 
(U.S. App. D.C. 1938). The filing by ABC of that petition rendered 
applicable another portion of Section 405 of the Communications Act of 
1934 as amended in 1952 (47 U.S.C. Sec. 405) reading as follows: 
The time within which a petition for review must be 

filed in a proceeding to which Section 402(a) applies, or 

within which an appeal must be taken under Section 402(b), 

shall be computed from the date upon which public notice 


is given of orders disposing of all petitions for rehearing 
filed in any case, ... 


Until ABC's petition for rehearing was disposed of, the Commission's 
Decision of October 22, 1956 was not "final". The filing of that petition 
(as of statutory right) rendered appellant's appeal premature. This 
Court's jurisdiction under Section 402 of the Communications Act is 
restricted to "final orders" and decisons (see 5 U.S.C. Sec. 1032). 
Under Section 405, the time for judicial review of the Decision 
challenged in Case No. 13617 is to be computed "from the date upon 
which public notice" was given "of orders disposing of all petitions 

for rehearing" filed in connection with that Decision. 


In view of the explicit language of Section 405 of the Communications 
Act, it seems scarcely necessary to buttress the foregoing conclusions 
with court decisons. However, supporting precedents are numerous, 
not only under Section 405 but under analogous statutes governing 
appeals from administrative agencies and from the district courts. 


There can, for example, be no question that where a party toa 
Commission decision first seeks reconsideration under Section 405, 
and thereafter takes an appeal to this Court under Section 402(b) while 
his petition for reconsideration is still pending and undecided, the 
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appeal is premature and confers no jurisdiction on this Court. Southland 
Industries v. Federal Communications Commission, 69 App. D.C. 82, 

99 F.2d. 117(U.S. App. D.C. 1938); Saginaw Broadcasting Co. v. 
Federal Communications Commission, 68 App. D.C. 282, 286, 96 F. 2d 
554 (U.S. App. D.C. 1938); Woodmen of the World L. Ins. Ass'n. v. 
Federal Communications Commission, 69 App. D.C. 87, 88, 99 F. 2d 122 
(U.S. App. D.C. 1938); Radio Wisconsin, Inc. v. Federal Communications 
Commission, Case No. 13512 (Order of October 25, 1956). 1 


Conversely, there can be no question that where a person takes an 
appeal to this Court under Section 402(b) and thereafter files a timely 
petition for reconsideration with the Commission under Section 405, 
such subsequent reinvocation of the Commission's jurisdiction renders 
the appeal premature and subject to dismissal for want of jursidction. 
Telecasting, Inc. v. Federal Communications Commission, Case No. 
12, 841 (Order of September 16, 1955).? 


Thus it is clear, under the foregoing precedents, that where a 
person invokes this Court's jurisdiction under Section 402(b), at a time 
when he has a petition for reconsideration pending before the Commission 
under Section 405, or where such person subsequently reinvokes the 


Commission's jurisdiction by a timely petition for reconsideration, 





For like conclusions under other comparable statutory provisions, see United States ex. rel, Dascomb 


v. Board of Tax A Is, 56 App. D.C. 392, 394, 16 F.2d 337, 339(U.S. App. D.C, 1926); Healy v. 
Pennsylvania R, Co., 181 F, 2d 934(C.A. 3, 1950); Stevens v. Tumer, 222 F.2d 352(C.A. 7, 1955). 


2 In that case Telecasting, Inc. on August 10, 1955 filed an appeal (under Section 402(b)) from two 
separate orders of the Commission -- one released July 22, 1955 granting Channel 11 in Pittsburgh to 
WwWSW, Inc. and the other released July 25, 1955 dismissing Telecasting’s application for Channel 11. 
Following the Court's denial of a stay on August 18, 1955, Telecasting, Inc. by a timely petition 
_ sought reconsideration by the Commission (under Section 405) of its order granting Channel 11, but it 
carefully refrained from seeking reconsideration of the second order. This Court, on motion by the 
intervenor in that proceeding, held that Telecasting's subsequent action timely reinvoking the 
Commission's jurisdiction with respect to the grant rendered the appeal from the July 22 Order 
premature. ee 
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the appeal is premature and must be dismissed for want of jurisdiction.? 

It is equally clear, under the foregoing precedents, that an appeal 

"timely" when taken may be rendered "premature" by a subsequent peti- 

tion (filed within the time allowed by statute) asking the administrative agency 
to reconsider its action. Telecasting, Inc. v. Federal Communications 
Commission, Case No. 12841 (Order of September 16, 1955.) 


Does the mere fact that the notice of appeal is filed by one party 

to the Commission proceeding whereas the petition for reconsideration is 
filed by a different party warrant a different result? Clearly not, and the 
language and reasoning of this Court in a number of cases and the legisla- 
tive scheme of the Communications Act and related appellate statutes so 
indicate. As this Court stated in United States ex rel. Dascomb v. Board 
of Tax Appeals, 56 App. D.C. 392, 394, 16 F.2d 337, 339 (1926): "It is 
familiar law that a decision is not final, within the meaning of the statute 
providing for an appeal, until disposition of an application for rehearing 


or reconsideration seasonably made and entertained."' Resort may not 
be had to the courts "for the adjudication of an administrative question, 























the determination of which has not been completed by a commission hav- 
ing jurisdiction of it for that purpose."' Southland Industries v. Federal 
Communications Commission, 69 App. D.C. 82, 83, 99 F.2d 117 (U.S. 


App. D.C. 1938); cf. Northern Pacific Ry. Co. v. Solum, 247 U.S. 477, 
483-484 (1918). 


In the much-cited Southland Industries case, in dismissing an appeal 
taken by an appellant while his petition for reconsideration was still pend- 
ing, this Court laid down the following broad rule (p. 83): "It is a well 
recognized principle that an appeal cannot be taken from an interlocutory 


1 rer a : Mier ko «, 2 . on a . 
The fact that the motion to dismiss the appeal as premature is not filed or acted upon by the Court 
until after the Commission has disposed of the petition for reconsideration is immaterial; such intervening 
action by an administrative agency or a lower court does not revitalize a premature appeal. Southland 
Industries v. Federal Communications Commission, 69 App. D.C. 82, 86, 99 F. 2d 117(U.S. App. D.C. 
1938); see also Stevens v. Turmer, 222 F. 2d 352, 354(C A. 7, 1955); Reconstruction Finance Corporation 








v. Mouat, 184 F. 2d 44, 48(C.A. 9, 1950); Studer v. Moore, 153 F. 2d 902, 903(C.A. 2, 1946). 
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order. . ., or from a judgment or decree not final as to all the parties, 
the whole subject matter and all the causes of action involved, '. . . and 


that if the judgment or decree be not thus final and complete, the writ of 
error or appeal must be dismissed for want of jurisdiction.'"' See also 
Saginaw Broadcasting Co. v. Federal Communications Commission, 

68 App. D.C. 282, 286, 96 F.2d 554 (U.S. App. D.C. 1938). It cannot 
be controverted that the Decision of October 22 was not "final" as to ABC 
until its timely petition for reconsideration was disposed of on January 10, 
1957. Until that date the decision was "not final as to all the parties" and 


hence was not reviewable by the courts. 


The foregoing rule is a salutary one. Appellant's Notice of Appeal 
in Case No. 13,617 assigned as error the Commission's failure to dis- 
pose of certain matters on the merits (pars. 1 and 17). Inits Petition 
for Reconsideration, ABC asked the Commission to do just that. The 
relief thus sought was in effect granted by the Commission on J anuary 10, 
1957 (R. 1118-1121). That last-mentioned action raises a different prob- 
lem from the one presented by the October 22 Decision and the first appeal 
of November 21, 1956. If reviewed by this Court, such review must be 
had in the light of the Decision as subsequently modified on January 10, 
1957. Appellate courts, absent a statute or exceptional circumstances, 
will not entertain "piece-meal" or "premature" appeals. Their review 
is restricted to "final decisions" -- final as "to all the parties" and dis- 
positive of "the whole subject matter". See Catlin v. United States, 

324 U.S. 229 (1945). 


To entertain an appeal before the administrative agency has finally 
disposed of the matter requires this Court to concern itself with matters 
which the agency may itself modify and render moot. This Court has 
been kept sufficiently occupied trying to keep the Commission straight 
on matters which have otherwise become final, without taking on the added 
task of reviewing orders or decisions which the Commission still has 
under consideration. Thus public policy considerations, statutory provi- 


sions, court precedents, and the conservation of the Court's time all 
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“support the rule that an appeal cannot be entertained while a petition 
for rehearing is pending. *"' See Woodmen of the World L. Ins. Ass'n 

v. Federal Communications Commission, 69 App. D.C. 87, 88, 99 F.2d 
122 (U.S. App. D.C. 1938). 


Although the Southland Industries case was one where the petition 
for rehearing and the notice of appeal were filed by the same party, re- 
sulting in a dismissal of the appeal as premature, it is evident from the 
above-quoted language that this factor was not controlling. The decision 
to be appealable by any party must be final as to all the parties. Accord- 
ingly, when one party requests reconsideration and another takes an 
appeal, the result is the same as when both pleadings are filed by the 
same party (namely, the appeal is premature), and the Courts have so 
held. Reconstruction Finance Corporation v. Mouat, 184 F.2d 44 (C.A. 9, 
1950); see also Healy v. Pennsylvania R. Co., 181 F.2d 934 (C.A. 3, 
1950); Stevens v. Turner, 222 F.2d 352 (C. A. 7, 1955). 


In the Mouat case, supra, a judgment was entered on June 11, 1949 
requiring the RFC to pay Mouat $38, 722.10 but disallowing any recovery 
for waste allegedly committed on the leased premises.! On June 18, 
1949, Mouat requested "additional findings" under Rule 52(b). On August 
9, 1949, the RFC appealed from that portion of the judgment ordering it 
to pay the aforementioned sum to Mouat. Mouat's motion for additional 
findings on the matter of "waste" was denied by the trial court on Novem- 
ber 7, 1949. Mouat appealed November 21, 1949. The RFC failed to 
file a new appeal under Rule 73 (a). In dismissing the RFC appeal (at a 
time when it was too late to file a second notice), the Court said (p. 48): 


M. W. Mouat has moved to dismiss Reconstruction 
Finance Corporation's appeal on the ground that it was pre- 

. mature. Reconstruction Finance Corporation being an agency 
of the United States, the time for appeal was 60 days from 
the entry of the judgment. However, the running of the time 
for appeal was terminated by the motion to make additional 
findings, and the full time for appeal commenced to run 


i The amount of the judgment is taken from the Government's brief filed in the above cited case. 








17 


and is to be computed from the entry of the order denying 
that motion. Having been taken while that motion was pend- 
ing, Reconstruction Finance Corporation's appeal was pre- 


mature and hence a nullity. It is therefore dismissed. 
Footnotes omitted |. 


Appellant's previously expressed contention that to dismiss its 
first appeal would deprive KFMB-TV of a right of judicial review is 
plain nonsense. When ABC's petition for rehearing was disposed of by 
the Commission on January 10, 1957, appellant had 30 days thereafter 
in which to file a new notice of appeal (see Section 405). Thus, to dis- 
miss an appeal which is rendered premature by a timely petition for 
reconsideration in no way forecloses a person's ultimate right of judicial 


review. 


However, appellant's previously expressed contention that such a 
notice deprives the Commission of jurisdiction over a timely filed petition 
for reconsideration (if adopted) could have disastrous consequences. If 
an appeal, as appellant seemingly contends, forecloses the Commission 
from entertaining or acting on timely petitions for rehearings, third 
persons could be seriously affected. Under Section 405, as this Court 
has frequently held, an outsider to the proceeding cannot appeal to this 
Court without first petitioning the Commission for rehearing. Red River 
Broadcasting Co. v. Federal Communications Commission, 69 App. 
D.C. 1, 3, 98 F.2d 282 (U.S. App. D.C. 1938). If immediately after 
a decision was released, a party thereto filed a notice of appeal, such 
action would under appellant's theory foreclose a person aggrieved by the 
decision but not a party thereto from petitioning for rehearing (to estab- 
lish his appellate rights) and preclude the Commission from acting on 
such a petition (even though filed within the 30-day period allowed by 
statute) with the net result that such person would be deprived of a right 


of judicial review. 


Does the fact that ABC, in its petition for reconsideration merely 
sought certain changes in the language of the Decision without affecting 


the end result, require a different ruling? Here again the answer is 
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plainly "no." Section 405 of the Communications Act of 1934 as amended 
(47 U.S.C. Sec. 405) provides that, within 30 days after a decision, 
order, or requirement has been made by the Commission in any pro- 
ceeding, "any party thereto, or any other person aggrieved or whose 
interests are adversely affected thereby, may petition for rehearing. ss 
ABC was a "party" to the proceeding below which gives rise to the instant 
appeal. It was in fact a grant to ABC which appellant "protested, " and 
on which a hearing was held, culminating in the Decision here appealed 
from. Accordingly, the petition for reconsideration which ABC filed 
with the Commission on November 21, 1956 was filed as a matter of 
statutory right under Section 405.* That right cannot be defeated by 
someone else electing to take an appeal to the Courts. Such a petition, 
no less than one seeking a complete reversal of a challenged decision, 
tolls the period in which an appeal may be taken under Section 402 (b). 


In confidently so asserting, the fact must be borne in mind that 
Sections 402 and 405 of the Communications Act, as amended in 1952, 
must be read in pari materia with corresponding provisions of the Federal 
Rules of Civil Procedure, as modified by the Supreme Court in 1946 (par- 
ticularly Rule 73 (a) and Rule 52 (b).. Rule 73(a) in turn, as amended 
in 1946, "restates, with some clarification, decisional law of long stand- 
ing."" Healy v. Pennsylvania R. Co., 181 F.2d 934, 935 (C. A. 3, 1950). 





In opposing intervenor's earlier motions to dismiss, appellant challenged ABC's right to petition for 
rehearing on the theory that Congress has not given to the successful party any statutory right to request 
reconsideration. A mere reading of Section 405, keeping punctuation in mind. shows the utter fallacy of 
that contention. Under Section 405, within 30 days after a decision has been released in any proceeding, 
“any party thereto, or any other person aggrieved or whose interests are adversely affected thereby, may 
petition for rehearing.” If a person is a “party” to the decision, he need not show that he is aggrieved or 
his interests adversely affected, in order to request reconsideration. The language is clear. Be that as it 
may, there are numerous situations where a “winning party” may wish reconsideration -- insufficient 
findings, disparaging findings even though the end result is favorable, etc. Furthermore, as the winning 
party in the instant proceeding before the Commission, ABC had an interest in seeing that the decision 
was written in such a fashion that it could be readily defended in the event of an appeal. A reversal by 
the Court of a favorable decision, merely because the Commission overlooked a point or failed to cover a 
point, would adversely affect the winning applicant. Thus, ABC in an effort to avoid a remand on a 
technical point would be "a person aggrieved or whose interests are adversely affected,” even if those 
words were construed as modifying “party.” Hence. ABC clearly had standing to file the petition for 
rehearing which it did on November 21, 1956. 





19 


As modified by the Supreme Court in 1946, Rule 73 (a), F.R.C. P. 
(governing appeals to a Court of Appeals) expressly states: 


The running of the time for appeal is terminated by a timely 
motion made pursuant to any of the rules hereinafter 
enumerated, and the full time for appeal fixed in this sub- 
division commences to run and is to be computed from the 
entry of any of the following orders made upon a timely 
motion under such rules: granting or denying a motion 

for judgment under Rule 50(b); or granting or denying a 
motion under Rule 52(b) to amend or make additional find- 


ings of fact, whether or not an alteration of the judgment 
would be required if the motion is granted; or granting or 


denying a motion under Rule 59 to alter or amend the judg- 
ment; or denying a motion for a new trial under Rule 
59. 


Rule 52(b), F.R.C.P., so far as here pertinent, reads as follows: 


Upon motion of a party made not later than 10 days 
after entry of judgment the court may amend its findings 
or make additional findings and may amend the judgment 


accordingly. 

The marked similarity between the above quoted provisions of the 
Federal Rules of Civil Procedure (dealing with the effect of motions ina 
district court on appeals to a Court of Appeals) and Section 405 of the 
Communications Act (dealing with similar pleadings before the Commis- 
sion and appeals therefrom to this Court under Section 402) are readily 
apparent. As amended in 1952, Section 405 of the Communications Act, 
like Rule 52(b), provides that within a specified period after a decision 
has been made, "any party thereto. . . may petition for rehearing.” 
And like the above-quoted 1946 change in Rule 73(a), Section 405 as 


The underscored portion of Rule 73(a) resolved a problem considered by the Supreme Court in 
Leishman v. Associates Wholesale Electric Co., 318 U.S 203(1943). In that case the Court "recognized 
that a motion to amend or make additional findings of fact in more than purely formal or mechanical 
aspects tolls the running of the time for appeal. Since it is difficult to distinguish between a motion 

raising only formal or mechanical matters and one going to substance, and since the motion under Rule 
52(b) to be timely must be made within the ten-day period, Rule 73(a) in the interest of certainty pro- 
vides that the motion under Rule 52(b) tolls the running of the appeal time ‘whether or not an alteration 

of the judgment would be required if the motion is granted.‘ This provision then goes beyond and settles 

a matter not expressly decided in the Leishman case." Moore, Federal Practice, 2d Ed., Section 73.094), 
p. 3144. 
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amended in 1952 prescribed the effect of a timely motion for reconsidera- 
tion on the taking of an appeal: 


The time within which a petition for, review must be filed 
in a proceeding to which Section 402(a) applies, or within 
which an appeal must be taken under Section 402(b), shall 
be computed from the date upon which public notice is given 
of orders disposing of all petitions for rehearing filed in 
any case... . 


In other words, the Supreme Court in its 1946 amendments to Rule 
73(a) laid to rest once and for all the troublesome question whether a 
motion for additional findings under Rule 52(b) tolled the running of the 
appeal period even though a reversal of the end result was not sought -- 





it stated that any timely motion filed by any party under Rule 52(b) terminated 


the running of the time for appeal. Similarly, in 1952 Congress made the 
same principle applicable to appeals from the Commission to this Court by 
amending Section 405 of the Communications Act to permit "any party” 

to the proceeding to petition the Commission for rehearing and then by 
providing that the time for appeal should not commence to run until "all 
petitions for rehearing filed" in the case have been disposed of. 


In short, the old "lore" that a motion filed in a district court re- 
questing additional findings which did not go to substantive matters did 
not toll the appeal period is no longer good law in the light of the Supreme 
Court's 1946 change in Rule 73(a). The 1952 changes in Section 405 ac- 
complished a ‘like result. Thus, the fact that ABC in its petition for re- 
consideration filed November 21, 1956 requested the Commission to 
supplement its decision on one point, without seeking a change of the 
result on the merits, has the same consequences (so far as its effect on 
the appealability of the October 22 decision) as would a petition for re- 
hearing seeking a complete reversal of the result. Appellant has not 
heretofore argued to the contrary. However, we understand that the 
Commission did not join in intervenor's prior motion to dismiss because 
of the outmoded distinction between petitions or motions which challenge 


form rather than substance -- a distinction which is immaterial under 
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Rule 73(a) since its revision in 1946 and under Section 405 since its revi- 
sion in 1952. 


Until Rule 73(a) was amended by the Supreme Court in 1946, there 
was a serious question whether a district court (as distinguished from an 
administrative agency) retained any jurisdiction over a judgment the mo- 
ment a notice of appeal was filed, and whether it could thereafter act on 
a previously filed pleading under Rule 52(b), etc. The 1946 changes in 
Rule 73(a) make it plain that the district court has jurisdiction to dispose 
of any timely filed motions and that it cannot be deprived of such juris- 
diction by a person filing a notice of appeal before the expiration of the 
ten-day period generally prescribed for such motions. See Stevens v. 
Turner, 222 F.2d 352, 353-354 (C.A. 7, 1955); Healy v. Pennsylvania 
R. Co., 181 F.2d 934, 936 (C. A. 3, 1950). Because of the 1946 changes 
in Rule 73(a) and the corresponding 1952 changes in Section 405, language 
in certain pre-1946 court decisions predicated on the trial court's loss 
of jurisdiction is no longer applicable to motions filed as of right within 
time limits prescribed by rule or statute. In short, the case of Fisher 
v. Wallace, 115 F.2d 1003 (CCA 8, 1940) is of doubtful validity even with 
respect to appeals from a district court: (1) It was decided in 1940 prior 
to the 1946 changes in the Federal Rules; (2) it turned on the principle 
that a district court loses jurisdiction and cannot correct a judgment the 
moment a notice of appeal is filed, a principle inapplicable to an admin- 
istrative agency; (3) it ignores important policy concepts of allowing the 
lower tribunal to correct flagrant errors before wasting the energies of 
an appellate court. 


Accordingly, we contend that under principles enunciated by this 
Court in the Southland Industries case, particularly in the light of the 
1946 changes by the Supreme Court in Rule 73(a) and the corresponding 
1952 changes by Congress in Section 405, the appeal in Case No. 13,617 
taken under Section 402(b) is premature. In the words of the Mouat case, 
the notice of appeal is a nullity. Subsequent action by the Commission 
on intervenor's petition for rehearing did not revitalize the appeal. 
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Stevens v. Turner, 222 F.2d 352 (C.A. 7, 1955). It was necessary for 
appellant to file a new notice of appeal within 30 days after all timely 
petitions for rehearing were disposed of, as expressly required by the 
last sentence of Section 405 of the Communications Act as amended in 
1952 (47 U.S.C. Sec. 405). The first appeal (Case No. 13,617) must 
therefore be dismissed for want of jurisdiction. 


II 


The second appeal is limited to the Baker point 


Following the announcement by the Commission of its January 10, 
1957 action on intervenor's petition for reconsideration, appellant filed 
a second Notice of Appeal on January 17, 1957 (Case No. 13,674). Al- 
though appellant sought, in paragraph 3 of that Notice, to incorporate by 
reference its prior Notice of Appeal, it is to be noted that the "Statement 
of Reasons on Which Appellant Intends to Rely" (paragraphs 13 and 14) 
is restricted entirely to the so-called Baker point (Case No. 13, 674). 
Hence, the question whether the first appeal is premature was not ren- 
dered academic by the second notice of appeal. For that reason we 
press the jurisdictional problem presented by the first appeal. 


At the prehearing conference on February 1, 1957, both the appellee 
and the intervenor called appellant's attention to the limited scope of the 
second appeal, contending that only the Baker point (the third issue) was 
raised by the second appeal (see Stipulation of February 1 approved by 
the Court in its Order of February 4, 1957). At that juncture counsel for 
appellant still had adequate time in which to file a third notice of appeal. 
This he elected not to do and must suffer the consequences of that omis- 
sion. 


Like the RFC in the Mouat case, 184 F.2d 44 (C. A. 9, 1940), 
the matter being jurisdictional, the review here sought is necessarily 
limited to the "Statement of Reasons on Which Appellant Intends to Rely, " 
as specified in the second appeal (Case No. 13,674). Since the first 


appeal was premature, the additional questions there raised, and 
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not repeated in the second notice, are not before this Court. 


Thus if we be right, as we believe we are, that intervenor's peti- 
tion for reconsideration rendered the first appeal premature and hence 
a nullity, and that the second appeal is restricted solely to the so-called 
Baker point, the only matter properly before this Court on the merits 
is the third question set forth in the joint Statement of Questions Pre- 
sented, answered herein at pp. 40-42. 


It 


The Examiner's prehearing order did not deprive 
appellant of a fair hearing 


Turning to the merits, without thereby conceding that they are prop- 
erly before this Court, appellant predicates its principal claim of error 
(Br. pp. 12-25) on the Examiner's pretrial Order of February 15, 1956 
(R. 232-233), subsequently affirmed by the Commission on June 22, 1956 
(R. 1045-1051). Error is asserted by placing on that Order an interpreta- 
tion which We are confident that we can demonstrate to the Court was not 
placed on the Order by appellant (or by any other party) at the time of 
its issuance and at the time of the hearing. That Order did not curtail 
appellant's rights in the manner now claimed. Contrary to appellant's 
assertions (Br. pp. 12-25), the Examiner in ordering certain documents 
exchanged in advance of the hearing did not foreclose appellant from ob- 
taining additional data by subpoenas, subpoenas duces tecum, depositions 
or cross-examination (procedures expressly available to appellant under 
the Commission's Rules), nor did he rule that such data, when so obtained, 


would not be received in evidence. 


The Court will note that the Order complained of expressly stated 
that the transcript of the prehearing conference, and not the text of the 
Order itself, "shall be governing" (R. 233, para. 4). Therefore, in 
determining the scope of the general directive to exchange "all proposed 
written exhibits" one week in advance of the March 19, 1956 hearing 
date (R. 232, para. 3(a)), it becomes necessary to look at the transcript 
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of the prehearing conference of the day before (Tr. 1-92). Also, in con- 


struing that directive, it is necessary to bear in mind another provision 
in the Order (R. 233, para. 3(c)) stating that within a week or ten days 
counsel for protestants were to submit to counsel for ABC "a written 

request for the production of information and witnesses . . . in the hope 


of avoiding resort to subpoena and deposition procedure." 


In other words, the Examiner ordered the protestants (1) to make 
available to ABC in advance of the hearing the documentary material 
which they already had’ and which they intended to introduce in evidence 
at the hearing, and (2) to make a written demand on ABC for any additional 
documents which they did not then have and which they desired to offer in 
evidence, before resorting to subpoena or deposition procedure. The 
Examiner did not rule, in the event the requested documents were not 
voluntarily furnished by ABC (in response to the written request), that 
subpoena and deposition procedures could not be resorted to nor did he _ 
rule that data obtained by such procedures would not be received in evi- 
dence. An analysis of the prehearing transcript makes the foregoing inter- 
pretation of the February 15 Order crystal clear: 


In an effort to expedite the hearing by being apprised of what docu- 
mentary material the "protestants" proposed to place in evidence, coun- 
sel for ABC asked that he be permitted to examine such exhibits in ad- 
vance of the hearing, so as to speed up cross-examination and to assemble 
rebuttal material (Tr. 8, 9). At that point the Examiner stated that a date 
for the exchange of such material as he might order would be determined 


1 The Court will recall from our Counterstatement of the Case (supra, pp. 2-6) that both KFMB-TV 
and KFSD-TV had filed lengthy pleadings in the spring of 1955 asking that ABC's informal request to 
transmit television programs to XETV be designated for hearing (R. 4-29). After that application was 
granted on November 23. 1955, these same stations filed formal “protests” under Section 309(c) of the 
Act as amended in 1952 (R. 106-176). As required by that Section of the Act, the protestants specified 
“with particularity the facts, matters, and things relied upon.” From these pleadings themselves, and 
certain materials attached thereto, it was apparent that the protestants, when they asked that ABC's 
application be designated for hearing and more particularly when they protested the subsequent grant, 


had in their possession considerable data pertaining to the “public interest” matters on which they 
demanded a hearing. 
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later in the prehearing conference (Tr. 10). 


After further discussion whether protestants' agreements with CBS 
and NBC (as distinguished from those with ABC) were pertinent to the 
issues (Tr. 10-13), the Examiner then started taking up the various 
hearing issues seriatim (Tr. 13): he asked how protestants, in connec- 
tion with Issue "a, ‘'' proposed to show that XETV held itself out as a 
San Diego station (Tr. 13). Counsel for ABC suggested that the matter 
might be covered by stipulation (Tr. 15), a suggestion which Commission 
counsel agreed might be feasible if the parties knew the "basic facts" on 
which protestants intended to rely (Tr. 17, 24, 26, 28). At that point 
counsel for KFMB-TV stated, "I don't see how you can stipulate facts 
without stipulating exhibits that we propose to offer on this subject. If 
counsel wants to do that, all right"’ (Tr. 17). When asked for informa- 
tion on the "basic facts" he intended to show (Tr. 24, 26, 28), counsel 
for KFMB-TV admitted that they had monitored XETV "at different 
periods of time" since the station went on the air, that he proposed to 
make a program showing on the station's past and current operations 
(Tr. 29), and to offer the monitored weeks (Tr. 30). Since he had not 
monitored XETV on the particular days specified in the Commission's 
so-called "composite week", he asked to make his showing on the above 
basis, though recognizing that ABC might wish to present rebuttal on that 
score (Tr. 30-31). 


In reply to this observation, counsel for ABC stated, "I would like 
to see you produce your evidence, and we will [ then]determine whether 


we should put in composite week material. I would like to have at this 
time a determination reached as to how many monitored periods are to 
be submitted in evidence" (Tr. 31). Thereupon the Examiner asked 
counsel for KFMB-TV: "What do you have at your command currently, 
Mr. Welch? ... You said that you have monitorings. Now how many 
weeks of monitoring do you have over this three-year period or so [ that 
XETV has been operating]"" (Tr. 31). After Mr. Welch stated (Tr. 31) 
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that he had “three weeks" of monitorings, the following colloquy occurred 
(Tr. 45-46, 50, 51): 
; The Presiding Officer: . . . As I understand it -- and 

I have been proceeding under the assumption that, you are 
not precluded, Mr. Welch | counsel for appellant], from 
taking whatever oral evidence you might care to submit 
here, at least offering it or asking for subpoenas if they 
are available here, but that so far as evidence regarding 
monitored weeks is concerned you ought to state what those 


weeks are and that you [ Tr. 46] should submit the docu- 
mentary evidence of that monitoring to Mr. McKenna 


in advance so that he can examine it, ‘and then the proof 
in this case might materially be shortened . 

Mr. Welch: I don't think the Examiner has the right 
at all, Mr. Examiner, to order the production in a pro- 
test hearing of such written evidence as we have in ad- 
vance. I don't think there is any such right at all, and 
we do contest that. ... 


The Presiding Officer: . . . I feel, therefore, Mr. 
Welch, that I should direct that you furnish, at the time 
that we are going to speak about later on, such evidence 
as you have regarding the monitorings that you took of 


Station XETV, and that this will not, however, preclude 
you from putting in any other evidence regarding the 
operation of XETV that you may think is proper... . 

[ Tr. 50] Mr. Ryan [Counsel for KFSD-TV]: Did 
you direct Mr. Welch to produce that? 


The Presiding Officer: Yes. I am directing Mr. 
Welch to produce the documentary evidence that he has 
regarding the three weeks of monitoring of station XETV, 
and that the time for that production to the parties in this 
case will be fixed [ Tr. 51] later on in this conference. 
Now, I want to emphasize that this does not prevent Mr. 
Welch from putting in any other evidence that he thinks 
is material under those issues, and the materiality of 
those offers will be ruled upon when they are made. 


From the foregoing portions of the transcript the following points are 
clear: (1) Counsel for KFMB-TV already had in his possession monitor- 
ings of XETV's programs during three separate weeks (Tr. 29-31, 33, 
45-46, 50); (2) the Examiner ordered him to make this material available 
to counsel for ABC in advance of the hearing date so that ABC (if the 
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monitored weeks were not typical) might assemble rebuttal data or (if 
such material was typical) might stipulate, thereby speeding up the 
proceeding (Tr. 32, 45-46); (3) the Examiner was not going to permit 
counsel for KFMB-TV to use "surprise" or "entrapment" tactics, in 
showing XETV's past program operations, by withholding documentary 
data theretofore compiled through three weeks of monitoring the station 


(Tr. 36, 41, 43); and (4) the Examiner was not precluding protestants 
by subpena, subpena duces tecum, depositions, or cross- examination, 
from obtaining additional relevant data which they did not then have or 


precluding them from subsequently offering such material in evidence 
(Tr. 45-46, 50). 


Having thus ruled on Issue "a", the parties took up Issue "b" (Tr. 
51, 55). With 18 issues to be considered, and in an effort to shorten the 
prehearing conference, counsel for ABC asked that documentary evidence 
which KFMB-TV already had on the other issues be similarly produced 
(Tr. 55). The Examiner agreed (Tr. 56-57). 


The Examiner having thus ruled that the protestants should make 
available to ABC documentary material which they already had and on 
which they intended to rely, the parties then took up a different problem -- 


ways and means by which the protestants might procure additional evi- 
dence (Tr. 67-68): 


Mr. Welch: .. . During the recess Mr. McKenna 


and I have discussed certain matters we would like to 


bring up here on the record. ... 
I would like to suggest that we submit to Mr. McKenna, 


with copies of course to Commission counsel and to the 
Examiner, a written request for information and witnes- 
ses from ABC and XETV. Mr. McKenna can then decide 
what he will voluntarily produce in the way of evidence 
or witnesses, and perhaps we can save an awful lot of 
arguing on this record as to what should or should not 

be exchanged if we can work it out ourselves first and 
then come in and argue about the rest of it. If that is 
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satisfactory, at the earliest possible moment we will have 
such a request in written form in Mr. McKenna's hands. 
Mr. McKenna: May I comment only to this extent: 


that I think the suggestion has merit, but I would like to 


warn Mr. Welch in advance that the burden is on him and 
we are not here to help him prove his case. If he asks 
for a certain evidence that we think he shouldn't get or 
even that he couldn't get through us, I make no repre- 
sentations or promise we will supply that. He has the 
burden. As far as I am concerned, I may not even show 
up at the hearing. 


Mr. Welch: Our only point, Mr. Examiner, is that 
since ABC is apparently very much interested in expedit- 
ing the case, that it of course would be expedited by the 


voluntary production of the material rather than forcing 
us to request subpenas, subpenas duces tecum, deposi- 


tions, and so forth. 


The Presiding Officer: When will that request be 
made, Mr. Welch? 


Mr. Welch: Could I have a little flexibility on it? 
Let's say within a week to ten days at the most. 


The Presiding Officer: That will be all right. 
It is thus apparent from a reading of the transcript of the pretrial 


conference that the Examiner, to avoid a week's recess after the hearing 
convened on March 19, was ordering the protestants to make available 
one week in advance the documentary evidence which they already had 
and on which they intended to rely in meeting their burden of proof. 


He was not ruling out additional evidence, if not voluntarily produced, 
which they might subsequently obtain through depositions, subpenas, 
Subpenas duces tecum, or cross-examination. 


That the protestants did not construe and could not construe the 
Order as precluding them from seeking other documents not then in their 
possession or from introducing them in evidence if not obtained until 
after the exchange date of March 12 is abundantly clear from the Order 


itself and from their subsequent conduct. Paragraph 3(c) of the Order 
contained the following recitation (R. 233): 
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Within about a week to 10 days counsel for protest- 
ants will submit to counsel for applicant a written request 
for the production of information and witnesses (see Tr. 
67-68), in the hope of avoiding resort to subpoena and 
deposition procedure. 


In line with that understanding, counsel for KFMB-TV on February 
24, 1956 submitted a request for a vast amount of documentary material 
and the production of a number of witnesses (reproduced as Appendix 1). 
That letter contained the following express caveat: 


Where a request is made herein for the attendance 
of a witness, there is set forth a statement of the mat- 
ters which would be inquired into on examination of that 
witness. Such statement is not intended to restrict the 
scope of the examination, and, we reserve the right to 
examine these witnesses on any matters relevant and 
material to the issues which govern the proceeding. 
Should it appear at a later time that the testimony of 
additional witnesses or the production of additional 
writings and information will aid in the development 
of a full record and in a thorough exploration of all 
public interest considerations, it may become neces- 


sary to make additional requests of you either in writing 


or at the hearing. This letter is not intended to bea 


waiver of our right to file notices of the taking of deposi- 
tions or requests for subpoenas, either in connection 


with persons or writings mentioned in this letter or 
those which are not. 

To assert, as does appellant (Br. pp. 14, 17, 19) in the light of 
these statements in his letter of February 24, 1956, that he construed the 
Examiner's prehearing Order of February 15, 1956, as precluding him 
from obtaining additional information which he did not then have in his 
possession, or from subsequently offering such material as he might 
obtain voluntarily or by subpena (even though obtained after the exchange 
date of March 12) borders on the frivolous. 


On March 1, 1956, counsel for ABC informally advised counsel for 
KFMB-TV of his proposed response to the February 24 letter, followed 


by a formal written response and the transmission of certain requested 
documents on March 12, 1956 (reproduced as Appendix 2). That letter 
concluded with the following paragraph: 
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I note from your letter that it is your intention to 


take a substantial number of depositions in San Diego 
and further, that you may request a substantial number ‘ 


of subpoenas. Your intentions appear to me to raise 
substantial questions which require resolution by the 
Examiner. In order that the Examiner's rulings may 


be promptly had, it is requested that you immediately me 
submit your formal notices of intention to take deposi- 3 


tions together with such requests for subpoenas as you 
may consider necessary. 


Although depositions and subpena procedures were clearly not fore- 
closed in any way by the February 15 Order (on which appellant now places 
a distorted interpretation), KFMB-TV elected not to resort to such pro- 
cedures. The reasonis clear. After the 31 exhibits which KFMB-TV 
had exchanged on March 12 had been received in evidence (with minor 
deletions or qualifications), it was decided among the parties to attempt 
to cover remaining matters by Stipulation, thus avoiding depositions, 





subpenas, cross-examination, etc. Counsel for KFMB-TV so apprised 

the Examiner and the hearing was recessed from day to day so as to permit 
the parties to work out stipulations (Tr. 215-217, 219, 225, 230-234, 240- 
241, 257). 


At the concluding session on March 29, 1956 seven stipulations 
worked out and agreed to by the parties were received in evidence, with 
certain supplements and attachments (Tr. 277-284), whereupon counsel 
for KFMB-TV made the following statement (Tr. 285-286): 


Mr. Welch: Mr. Examiner, KFMB-TV has no fur- 
ther evidence to present in this hearing. = 


I am also authorized to state on behalf of KFSD-TV 
that they intend to offer no further evidence in this pro- 
ceeding. be 


I also wish to state, Mr. Examiner, I do not intend 


to request any subpoenas or to issue any notice of taking 
depositions in this case.1 


1 - 
At this point KFMB-TV enumerated “certain issues in this hearing upon which we no longer intend 


to rely” (Tr. 286-290). 
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In the light of these statements, appellant's counsel cannot now 
seriously contend that he construed the February 15 prehearing Order 
as precluding him from obtaining or offering in evidence any documen- 
tary material he did not exchange on March 12. He realized that he 
could, and threatened that he would, resort to subpenas, subpenas duces 
tecum, depositions, and cross-examination if satisfactory stipulations 
were not agreed to (Tr. 217, 225, 230, 241, 257). Satisfied with the 
seven stipulations which he was able to get on matters covered by his 
letter of February 24, 1956, and having elected to abandon certain 
contentions, he decided not to resort to subpena or deposition proce- 
dures to obtain additional data (Tr. 285-286). Now that the resulting 
decision is not to his liking he seeks to place on the February 15, 1956 
prehearing order an interpretation belied by the order itself (para. 3(c)), 
by his letter of February 24, 1956, and by statements during the actual 
hearing. 


If the prehearing Order of February 15, 1956 be read in the light 
of the prehearing transcript (as the Examiner directed that it should) 
and if it be construed as the parties themselves construed it during the 
course of the hearing, appellant's argument that KFMB-TV was denied 
a fair hearing evaporates into thin air. Under Section 7(b) of the Admin- 
istrative Procedure Act (5 U.S.C. 1006(b) ) the presiding officer in 
administrative hearings has authority, inter alia, to "(4) take or cause 
depositions to be taken whenever the ends of justice would be served 
thereby, (5) regulate the course of the hearing, (6) hold conferences for 
the settlement or simplification of the issues by consent of the parties, 


(7) dispose of procedural requests or similar matters, . . . and (9) take 


any other action authorized by agency rule consistent with this Act." 
Under Section 1.813 of the Commission's Rules (1 RR 51: 813) the 


Hearing Examiner has authority to order prehearing conferences for the 


purpose of considering, inter alia, '"(1) the necessity or desirability of 
simplification, clarification, amplification, or limitation of the issues; 
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(2) the possibility of stipulating with respect to facts; (3) the procedure at 
the hearing; (4) the limitation of the number of witnesses; (5) the neces- 
sity or desirability of prior mutual exchange between or among the parties 
of prepared testimony and exhibits." If the Examiner has authority to 
determine the necessity of a prior exchange of written exhibits, it would 
seem that he would have the corollary authority to see that they were 
exchanged in the event he found an exchange necessary. Likewise, 
under his authority to regulate "the course of the hearing", it would 
appear that the Examiner has ample discretion to order documentary 
material exchanged shortly in advance of the hearing in an effort to avoid 
needless delays in the trial itself. This would seem particularly true 
here in view of the statutory mandate that protest hearings are to be 
"expedited" (Section 309 (c)). 


While "private injury" gives a person standing to "protest", it is the 
"public interest" considerations with which the hearing itself is concerned. 
Federal Communications Commission v. Saunders Bros. Radio Station, 
309 U.S. 470 (1940). The purpose of the instant hearing was to ascertain 


certain facts. Trial tactics designed to interject the element of “surprise” 
(and that was the basis of appellant's objection to making available to ABC 
documentary material he already had) have little justification in adminis- 


trative proceedings designed to ascertain facts bearing on the public 
interest. Appellant fails to show in what way he was possibly injured 
by making available such documentary proof as he had on March 12 (when 


1 Rule 1.841 goveming comparative hearings expressly provides for a mandatory prior exchange of 
written exhibits (1 RR 51:841). 


2 part C of the recommendations of the President's Conference on Administrative Procedure, after 
suggesting that administrative agencies adopt a prehearing conference rule “in any proceeding” before 

it, stated with reference to the “submission of documentary evidence in advance” -- “that the agencies 
require with respect to all classes of proceedings in which it is practicable: (a) that all documentary 
evidence which is to be offered during the taking of evidence be submitted to the hearing examiner and 
to the other parties to the proceeding sufficiently in advance of such taking of evidence to permit study 
and preparation of cross-examination and rebuttal evidence; (b) that documentary evidence not submitted 
in advance in accordance with the requirement of paragraph (a) be not received in evidence in the 
absence of a clear showing that the offering party had good cause for his failure to produce the evidence 
sooner.” (13 FCC Bar Journal, 155, 156). 
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such material was ordered exchanged), rather than on the morning of 
March 19 (when the trial began). If such evidence had not been exchanged 
in advance, ABC could have requested a week's recess to examine the 
material. Thus, the net effect of ordering a prehearing exchange of 
exhibits was to speed up the hearing by one week. 


Appellant's second contention that the February 15 Order, requiring 
the exchange of certain material by March 12, precluded KFMB-TV from 


obtaining additional documents by subpena, subpena duces tecum, by 


depositions, or by cross-examination is completely negated by the tran- 
script references heretofore quoted at some length. The Examiner never 
so decreed, and counsel for KFMB-TV acted under no illusions as to the 
scope of the pretrial directive (as evidenced by his subsequent letter of 
February 24 requesting documentary material and by threats throughout 
the hearing to resort to compulsory production of certain material if satis- 


factory stipulations were not agreed to). 


The contention (Br. pp. 16, 17) that the Commission's procedures 
provide for no compulsory method of obtaining relevant documents in 
advance of a hearing is erroneous. Rule 1.832 requires that requests 
for subpenas be in writing "unless such request is made on the record 
while a hearing is in progress, in which case such a request on the record 
may be accepted in lieu of a written request."' Thus, an oral request for 
a subpoena can only be made "while a hearing is in progress". But if 
the request is in writing, there is no requirement that the hearing shall 
have actually begun. So long as a hearing has been ordered, thus making 
it possible for the hearing officer to pass on the materiality and relevancy 
of the request, subpenas may be obtained, even though the hearing has not 
begun. We know of no case, and none is cited by appellant, where a sub- 
pena was denied on the ground that the hearing had not yet begun. Asa 
matter of courtesy and to avoid witness fees and travel expenses, counsel 
frequently wait until the pretrial conference to ascertain whether witnesses 


and documents will be voluntarily produced, without resorting to a subpena. 





34 


(And as we have seen, supra, that was done here.) But where the desired 
document is in the hands of a stranger to the proceeding, or where the 
adversary party refuses at the pretrial conference to produce the docu- 
ment or witness, his opponent under Commission procedure and practice 
need not wait until the hearing begins before presenting his subpena re- 
quest to the Examiner. In point of fact subpenas are not infrequently 
issued in advance of the scheduled hearing date. : 


The Commission's Rules governing depositions were likewise 
available to appellant long in advance of the actual hearing date (Rules 
1.821-1.826; 1 RR 51:821-51:826). Nowhere do they preclude the taking 
of depositions in advance of the hearing date. In fact, Rule 1.826 prior 
to its revision on October 29, 1952 (1 RR 51:826) expressly required that 
depositions be taken and filed "not later than 3 days before the date of the 
hearing in which they are to be offered as evidence", a requirement which 
could be (and frequently was) waived by the Hearing Examiner on a show- 
ing of "due diligence". As a result of that amendment deposition pro- 
cedures are now available to a party either before a hearing or at any 


time before the hearing record is closed. 


In short, counsel for KFMB-TV knew that depositions and subpena 
procedures were available to him, either before or during the hearing. 
As evidenced by his own letter of February 24 and statements during the 
hearing, he knew that those procedures could be utilized to obtain addi- 
tional data which he did not exchange on March 12, 1956. Having been 





1 The Port Arthur College case, 11 RR 520, relied on by appellant (Br. p. 16), is not to the contrary. 
That case involved mutually exclusive applications for the same television channel. Under Rule 1.841 
goveming comparative hearings, the parties exchange their exhibits at the same date, so that one appli- 
cant cannot “pirate” unusual features of his competitor's case, and say, “Me, too”, and thus “out-promise” 
his competitor. If an applicant in a comparative proceeding were permitted to subpena portions of his 
competitor's comparative case in advance of the exchange date, he could circumvent completely the 
protection thus provided against one applicant “pirating” his competitor's proposal. So-called “discovery” 
might be objectionable in such a situation. But that is not this situation. Appellant had protested the 
November 23, 1955 grant and had demanded a hearing on certain “public interest” issues. This was not 

a private fight between two mutually exclusive applicants, each vieing to show his superiority, it was a 
hearing to determine whether the protested grant would serve the “public interest”. If protestants needed 
additional documents, they were free under Rule 1.832 to submit a subpena request to the Examiner in 
writing, in advance of the hearing as well as during the hearing, without even serving it on ABC. 
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supplied some data and having obtained satisfactory stipulations on other 
matters, he voluntarily elected not to utilize subpena, depositions and/or 
cross-examination procedures (Tr. 285-286). He knew full well that these 
avenues were not foreclosed by the February 15, 1956 Order, on which 

he now seeks to place a completely distorted interpretation. 


IV 


The grant of authority to transmit programs to XETV 
was not arbitrary or capricious 


The Commission has twice found that the public interest would be 
served by granting ABC permission to make its programs available to 
XETV on an interconnected basis. It first so found on November 23, 

1955 when it granted ABC's application after carefully considering lengthy 
petitions by KFMB-TV and KFSD-TV to designate the request for hear- 
ing. "Absent protest under Section 309(c), the ex parte determination 

of public interest thus made by the Commission would support the grant." 
Hall v. Federal Communications Commission, _ U.S. App. D.C. __, 
237 F.2d 567 (1956). After a hearing, exceptions, and oral argument, 
the Commission again concluded in its Decision released October 22, 
1956 that the grant in question would serve the public interest -- by 
making more network programs (NBC, CBS and ABC) available to the 
people in the San Diego area and by strengthening ABC's competitive 
position vis-a-vis the other networks. Appellant cannot question those 
conclusions because they are based on stipulations which it agreed to. 
Appellant stipulated (R. 1095) at the hearing that a grant of authority 

to ABC to transmit programs to Station XETV would have the following 
effect (Stipulation No. 4 and Supplement to Stipulation No. 4): 


(a) It would improve ABC's ability to compete with NBC and CBS 
in the San Diego market. 

(b) It would improve ABC's ability to compete on a nationwide 
basis with NBC and CBS, in that San Diego is the largest 
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market in the United States to which only two VHF services 
are allocated. 
(c) It would enable the public of San Diego and the surrounding 


area to receive more network programs at their live time, 
not only from ABC but from NBC and CBS as well. 
(d) It would not impair the ability of KFMB-TV and KFSD-TV to 


meet their public service obligations as licensees. 


The grant of authority to ABC to transmit its network program to 
Station XETV on an interconnected basis is definitely in the public interest 
and the record so shows. The action here challenged makes available to 
the people in the San Diego area the programs of all three networks -- 
NBC and CBS as well as ABC. As the Commission pointed out in its 
Report on Chain Broadcasting (May 1941, Docket No. 5060, p. 5), "the 
eventual success of the practice of selling radio time to advertisers, 
and the development of network broadcasting, are the foundation stones 
of the commercial structure of radio broadcasting today."" The many 
improvements which have taken place in program quality, in engineering, 
and in the broadcasting of special events of national and regional interest 
have been due, in considerable measure, to the advertising revenues 
brought to the broadcasting industry by the national network method of 
broadcasting. Only by bringing to the public of the entire nation a diversi- 
fied program service can broadcasting serve its full function in dissemi- 
nating information, opinion, and entertainment. Network broadcasting 
makes possible a wider reception for expensive entertainment and cul- 
tural programs and also for programs of national or regional significance 
which would otherwise have coverage only in the locality of origin. Fur- 
thermore, the access to greatly enlarged audiences made possible by 
network broadcasting has been a strong incentive to advertisers to finance 


the production of expensive programs. Report on Chain Broadcasting, 
supra, p. 4. 
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Because of the importance of television networks, particularly in 
the infancy of the television industry, the Commission has recognized 
that "the public interest requires the fullest possible availability of pro- 
grams of all television networks" and that it is "the Commission's duty 
to see that the benefits of network television broadcasting are realized ..." 
Notice of Proposed Rule Making, Docket No. 9807, FCC Release dated 
October 5, 1950. : 


To that end, in order to provide more effective competition to the 
older networks (NBC and CBS), the Commission in 1953 approved the 
merger of the American Broadcasting Company with Paramount Theatres, 
stating (8 RR 598): "The inability to obtain station clearances poses a 
very serious competitive problem for ABC, because NBC and CBS try 
to, and do, attract sponsors of ABC programs to their networks on the 
basis that they can provide a much larger number of station clearances." 
To compete effectively against the other networks ABC must obtain 
clearances for its television network programs in the larger markets of 
the United States (R. 1093). San Diego now has more people than Provi- 
dence or Denver, more families than New Orleans or Dallas, and more 
income than Atlanta (Stipulation 4, p. 2, R. 1093). It is the largest 
market in the United States with only two VHF allocations. As a result 
of the shortage of television outlets in San Diego a substantial number of 
ABC programs have not been broadcast in that market (Stipulation 5, 

p. 4, R. 1094). Live clearances of ABC programs on other stations on 
the Pacific Coast for the period October 1, 1954 to December 31, 1955 
amounted to 85-1/2% of available programs, whereas under the sharing 
arrangements with KFMB-TV and KFSD-TV live clearances in San Diego 
amounted to only 21% (ABC Exhibit 8, p. 4; see also R. 1094). 


It is thus apparent that the people in the San Diego area have not 


had the same degree of access to ABC programs as the people in other 


major metropolitan areas. With the Commission on record that television 


network programming is in the public interest, that competition between 


> 
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networks is in the public interest, and the interchange of American pro- 
grams with foreign stations is in the public interest, it seems patent 
that the grant of intervenor's application was not arbitrary nor capri- 


cious. 


Interconnected service is more efficient than non-interconnected. 
NBC and CBS programs in San Diego are on an interconnected basis. 
Thus, ABC would be at a disadvantage in the San Diego market even if 
it could deliver all its programs to XETV on a non-interconnected basis 
(R. 1095). This it cannot do because certain programs (e.g., election 
night coverage, intersectional football games) lose their value if supplied 
by kinescope on a delayed basis (R. 1096).1 The two VHF stations in 
San Diego cannot carry ABC programs at "live" time without cancelling 
or telecasting on a delayed basis their regular CBS and NBC shows. In 
short, the grant in question gave the San Diego public a choice of three 


network services. 


The chauvinistic contentions advanced by appellant that XETV is 
able to undersell American stations by virtue of lower taxes, lower wages, 
etc. (Br. 29-37) call for only a brief comment. Those matters were 
covered by Issues "1", "o", "p' and "q" in the hearing Order (R. 1080). 
On the last day of the hearing counsel for appellant announced that he no 
longer intended to rely on those issues (Tr. 286-290). Be that as it may, 
Congress has authorized persons in the United States to make radio and 
television programs available on a connected basis to border stations in 
Mexico and Canada whose signals can be seen and heard in this country, 
provided consent is first obtained from the Commission under Section 
325 (b) of the Act. American film companies have long made their product 
available to these border stations by non-electronic means without prior 
onsen The same "social security," "taxation, '' and like contentions 


1 The record shows that because of the element of “immediacy” 40 - 50% of ABC's network programs 


cannot be utilized on a delayed non-interconnected basis (R. 1095). 


2 See fn. 1, p. 4, supra. 
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made by appellant are equally applicable to film product furnished non- 
electronically and utilized by a border station in Canada or Mexico. 


The question whether American programs should be made available 
electronically to stations licensed by a friendly foreign government is 
basically "political. "' The determination of that question, at least initially, 
has been delegated by Congress to the Commission. The Mexican Em- 


bassy in Washington has expressed to the United States Government its 


approval of various XETV applications for broadcast of American pro- 
grams, saying, ". .. the Radio Television-Station in question is located 
at an important border point, inhabitants of that part of Mexico would have 
an opportunity to receive broadcasts proceeding from the United States, 
thereby improving good neighbor relations and mutual understanding among 
both peoples and nations.” (R. 1097; see Attachment "C" to Stipulation 7). 


Appellant is in effect asking this Court to assume jurisdiction over 
a "political question" which Congress has primarily entrusted to the Execu- 
tive and Administrative branches of the Government. Assuming that cer- 
tain points raised may be justiciable, the problems are certainly of a 
character which we believe the Court will not wish to substitute its judg- 
ment for that of the agency to which Congress has entrusted the matter, 
particularly on a record which shows that the grant in question is in the 


public interest. 
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V 


ABC's delivery of programs to XETV on a non- 
interconnected basis during the hearing affords no 
basis for denying intervenor's application for author- 
ity to deliver such programs also on an interconnected 


basis 
Section 325 (b) of the Communications Act (47 U.S.C. sec. 325 (b)) 
provides: 


No person shall be permitted to locate, use, or 
maintain a radio broadcast studio or other place or 
apparatus from which or whereby sound waves are con- 
verted into electrical energy, or mechanical or physical 
reproduction of sound waves produced, and caused to be 
transmitted or delivered to a radio station in a foreign 
country for the purpose of being broadcast from any radio 
station there having a power output of sufficient intensity 
and/or being so located geographically that its emissions 
may be received consistently in the United States, with- 
out first obtaining a permit from the Commission upon 
proper application therefor. 

A fair reading of the foregoing provision, within its four corners, 
requires the conclusion that the prohibition imposed by Congress extends 
only to programs produced in the United States and transmitted or de- 
livered to a border station by electronic means. It does not, by its 
terms, cover shipment by rail or plane of records, films, and like 
products to a foreign country nor does it attempt to prohibit a foreign 
station from utilizing such films or records in programming television 
and radio stations located in such countries. The Fifth Circuit has so 
held in the Baker case decided in 1937. Baker v. United States, 93 F.2d 


332 (C. A. 5, 1939), cert. den. 303 U.S. 642. 


Where a penal statute is unambiguous on its face, recourse may not 
be had to legislative history to vary its plain terms. And statements made 
by witnesses in hearings on a bill (the type of legislative history relied 
on by appellant (Br., Appendix C)) is the weakest type of extrinsic aid 
to proper statutory construction of technical language in a legislative 
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enactment. The Baker interpretation of section 325 (b) has been on the 
books for 20 years. Congress has had ample opportunity during the in- 
tervening years when it has amended numerous other provisions of the 
Communications Act of 1934 to broaden the language of Section 325 had 

it disagreed with the Fifth Circuit's construction of that provision. This 
is has not done. Scores of American film companies, record companies, 
news organizations, etc. have made their product available to border sta- 
tions over the years, on a non-interconnected basis, in reliance upon 

the Baker interpretation of Section 325(b), and without obtaining Com- 
mission approval. The fact, therefore, that ABC during the course of the 
present protracted hearing shipped films and kinescopes to Station XETV 
is irrelevant to a determination whether it should be permitted to make 
its programs available on an inter-connected (electronic) basis to Station 
XETV. 


By placing on Section 325 (b) an interpretation which the Fifth Circuit 
rejected in the Baker case, appellant would brand ABC as a "criminal". 
Using this premise appellant then contends that ABC's action in supplying 
films and kinescopes to XETV so affects its basic qualifications that the 
grant of authority to furnish programs on an interconnected basis is not 
in the public interest. Even if the major premise were sound, the con- 
clusion would not follow. Whether the Baker interpretation of Section 
325 (b) be right or wrong, ABC's actions, based in good faith on that 
decision, would not so affect its basic qualifications as to require the 
Commission to deny the application in question. The violation of the 


Act, if there was a violation, was innocent and not willful. 


Thus it becomes totally unnecessary in this case, where the scope 
and meaning of Section 325 (b) arises only collaterally, for the Court to 


agree or to disagree with the views expressed by another Circuit in the 


Baker case. With that decision on the books for 20 years, undisturbed 
by Congress, ABC had every right to rely thereon and to govern its con- 
duct accordingly. Even if this Court were of the view that the Baker 
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case was wrongly decided, which we deny, ABC's qualifications and its 
right to obtain authority to transmit programs to a foreign station on an 
interconnected basis are in no way affected by its failure to place on 
Section 325 (b) the interpretation now urged by appellant. This Court 
can and should, therefore, affirm the action of the Commission granting 
ABC authority to make its programs available to XETV on an inter- 
connected as well as a non-interconnected basis without determining 

in this proceeding the precise scope of Section 325 (b). 


Conclusion 


For the foregoing reasons the appeal in Case No. 13,617 should be 
dismissed as premature, and the Commission's Decision of October 22, 
1956 as modified January 10, 1957, should be affirmed on the single 
point raised in Case No. 13, 674. | 


Respectfully submitted, 


James A. McKenna, Jr. 
Vernon L. Wilkinson 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D.C. 


Attorneys for Intervenor 


April 15, 1957 
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Appendix 1 


Welch, Mott & Morgan 
Attorneys at Law 
Communications Building 
710 Fourteenth Street, N.W. 
Washington 5, D.C. 


February 24, 1956 
McKenna & Wilkinson 


1735 De Sales Street, N. W. 
Washington, D.C. 


Re: American Broadcasting- 
Paramount Theatres, Inc. 
Docket No. 11613 
Dear Sirs: 

In accordance with the agreement reached at the prehearing con- 
ference on February 14, 1956, in the above-entitled case, we are | 
hereby sending you this written request for information and witnesses 
(T. 67-70). It is the primary purpose of this letter to materially ex- 
pedite this proceeding and to assist the Examiner in a prompt resolution 
of the issues in the case. 

Where a request is made herein for the attendance of a witness, 
there is set forth a statement of the matters which would be inquired 
into on examination of that witness. Such statement is not intended to 
restrict the scope of the examination, and, we reserve the right to 
examine these witnesses on any matters relevant and material to the 
issues which govern the proceeding. Should it appear at a later time 
that the testimony of additional witnesses or the production of addi- 
tional writings and information will aid in the development of a full 
record and in a thorough exploration of all public interest considera- 
tions, it may become necessary to make additional requests of you 
either in writing or at the hearing. This letter is not intended to be a 


waiver of our right to file notices of the taking of depositions or requests 


for subpoenas, either in connection with persons or writings mentioned 


in this letter or those which are not. 
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(1) Please make available to us copies of all letters, agreements, 
memoranda, or other writings in connection with the ABC proposal to 
make its television network programs available to XETV. 


(2) Please state the names and a description of all ABC television ‘ 
programs that have won awards or prizes since January 1954 and the names - 
and a description of the organizations that made such awards. : 


(3) It is our intention to examine Robert E. Kintner, president; 
Ernest Lee Jahncke, vice president and assistant to the president (in 
charge of station relations); Geraldine B. Zorbaugh, general counsel; 
and all other representatives of ABC who have participated in discussions 
directly connected with the ABC application and proposal. We propose 
that the examination of such witnesses begin on March 19, 1956, and 
continue thereafter until completed. 
| (4) Please supply the names, addresses, and a description of the 
duties of all XETV and XEAC employees and talent who either reside in 
the United States or who perform either all or part of their duties within 
the United States. 

(5) Please supply the names, addresses, and the ownership interests 
of all officers, directors, and stockholders of Radio Y Television, S.A. 
(the corporate owner of XETV), and Bay City Television Corporation, 
the San Diego office of XETV. 

(6) Please supply properly certified copies of the certificate of 
incorporation and by-laws of Bay City Television Corporation, together 
with all amendments to date. 

(7) It is our intention to take the depositions in San Diego of persons 
connected with XETV and XEAC as soon as examination of the principals 
of ABC is completed. In this connection, please state whether or not the 
following persons will willingly testify by deposition: 

(a) Emilio Azcarraga, Romulo O'Farrill, and Jorge Rivera. 
These individuals will be examined on the nature and extent of their owner- 
ship of radio and television stations, newspapers, movie exhibition houses, 
fidm production facilities, and mechanical recording facilities in the 
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United States and Mexico; the nature of conversations which they have had 
with representatives of ABC in connection with the ABC application to 
transmit programs to XETV for rebroadcasting; their understandings 

and intentions with respect to the use by XETV of ABC programs; and 

the programming, personnel, sales, and commercial practices of XETV 
and other Mexican border radio and television stations with which they are 
or have been connected. In addition, they will be examined on the source 
of XETV revenues, whether from American or Mexican advertisers; the 
extent to which XETV presents programs designed for the San Diego 
audience and for a Mexican audience; XETV's plans and practices with 
respect to Spanish-language and English language programing; the extent 
to which XETV has publicized itself as being located in San Diego; the 
nationality of the owners of XETV; their knowledge and understanding of 
the requirements of the Mexican law as to the content and nature of pro- 
graming and whether or not XETV is fulfilling such requirements; whether 
or not XETV has ever secured the prior approval of the Mexican Ministry 
of Communications and Public Works to enable it to present English language 
programing; the nature of representations, if any, which XETV or its 
owners have made to the Ministry of Communications and Public Works 


or other Mexican governmental agency with respect to programing, 


policies, network affiliation, and ownership; whether or not any attempts 


have been made to ascertain whether the arrangements contemplated with 
ABC would be valid under Mexican law; XETV's practices with respect 
to adherence to its rate card; the nature of complaints, if any, whether 
formal or informal, by individual, governmental or other organizations 
to the programing of XETV, XEAC, and other stations with which they 
are or have been connected. 
(b) Julian M. Kaufman, vice president and general manager, who 
will be examined on programing and sales policies and practices of XETV. 
(c) Alejandro Nervo, manager of operations, who will be examined 
as to program practices of XETV, spot announcement practices and poli- 
cies, and the extent to which XETV presents religious, agricultural, 
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educational, discussion and news programs. 

(d) William J. Mueller, business manager, who will be ex- 
amined on the sales practices of XETV and the nature and extent of the - 
station's attempts to sell time to American advertisers. 

(e) Patricia Carey, traffic manager, and Harrison W.H. Eagles, 
merchandising promotion manager, who will be examined on the content 








and length of commercial announcements and advertisements of XETV, 
contacts with advertising agencies and sponsors in connection with adver- 
tising copy, and the selling practices of XETV. 

(f) Marvin Schulman, chief engineer, and Jose Marquez, engi- 
neer in charge of operations, who will be examined on the extent to which 
XETV employs Mexican and American personnel in its engineering depart- 
ment, the nature and extent of the maintenance by XETV of its trans- 
mitting and studio equipment, the amount of such equipment, and the 
use of XETV's staff in connection with preparation for and production of 
local live programs. 

(g) Frank Fouce, president of Bay City Television Corpora- 
tion, who will be examined on the selling and commercial practices of 
XETV, the extent to which XETV derives its revenues from American and 
from Mexican sources, and the use by XETV of talent and program ma- 
terial in the San Diego area. 

(8) Please state whether or not the principals of XETV will make 
available to us for our inspection or through copies the documents and 
writings set forth below: 

(a) XETV program logs and any and all records of program 
activity during the weeks of May 24, 1954, through May 30, 1954; March 
27, 1955, through April 2, 1955; and January 3, 1956 through January 9, 
1956. 

(b) All sales records, bills, correspondence, affidavits of per- 


formance sent to advertisers, memoranda, and all other writings per- 
taining to the selling or billing of commercial advertising during the days 
of the foregoing weeks. — 
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(c) The XETV program logs for the days of the 1953, 1954, 
and 1955 composite weeks, as specified for United States stations by the 
F.C.C. The days of these weeks are as follows (the year is identified 
only where it differs from the year of the composite week): 1953 - 
December 28, 1952; January 19; March 31; April 15; May 7; July 24; and 
September 12. 1954 - December 13, 1953; November 9, 1953; February 2; 
March 31; May 6; August 20; and September 4. 1955 - December 5, 1954; 
January 17; March 1; April 20; June 9; July 29; and September 17. 

(d) XEAC program logs and other records of program activity 
for the days of the 1953, 1954, and 1955 composite weeks, as prescribed 
for United States stations by the F.C.C. 

(e) All applications filed by XETV and XEAC with the Ministry 
of Communications and Public Works and copies of all requests for authori- 
zations to program in the English language, if any, as well as responses 
thereto. 

(f) All XETV and XEAC rate cards in effect since January 
1953. 

(g) All union contracts which have been in effect since January 
1953 covering employees of XEAC and XETV and all salary schedules or 
schedules of salary increases which have been in effect since January 
1953, whether covering union or non-union employees of XEAC and 
XETV. 

Pursuant to your statements at the prehearing conference it is 
expected that within a week or ten days you will reply to this letter, 
stating the names of those witnesses who have agreed to testify and sup- 
plying either the information, writings, and documents herein requested 


or specifying a date, if any, when such requests will be complied with. 
Very truly yours, 


Vincent B. Welch 
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Law Offices 

McKenna & Wilkinson 

1735 DeSales Street, N.W. 

Washington 6, D.C. 
Vincent B. Welch, Esquire March 12, 1956 
Welch, Mott & Morgan 
710 - 14th Street, N. W. ’ 
Washington 5, D.C. ~ 


Dear Mr. Welch: 

This is in response to your letter of February 24, 1956 requesting 
that, in connection with the application of American Broadcasting- Para- 
mount Theatres, Inc., Docket No. 11613, I supply you with certain 
information and documents and indicate whether certain witnesses will 
be available for your examination. It will also confirm our conversation 
of March 1 during which I outlined in summary the response I would 
make to your letter and during which we also discussed the scheduling 
of witnesses. 

By way of general comment, it is my position that inasmuch as the 
burden of going forward with the introduction of evidence as well as the 
ultimate burden of proof is upon the protestants in this proceeding, it 
is not incumbent upon ABC to assist them in the collection of evidence. 
Accordingly, I am prepared to supply you with such information and only 
such information as is (a) peculiarly within the knowledge of ABC, (b) not 
reasonably available to you from other sources, and (c) relevant in my 
opinion. In the following paragraphs I will respond to your specific re- 
quests using the identifying numbers which appear in your letter. 

Item (1). This request in my judgment is unnecessarily broad. 
The documents requested are not sufficiently identified and, for the most 
part, appear irrelevant. However, I am prepared to make available and 
enclose herewith a copy of the affiliation agreement between ABC and 
XETV. 

Item (2). A listing of and descriptive material on ABC television 
program awards for 1954 and 1955 is enclosed herewith. I believe you 
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will find that it responds to your request. 

Item (3). All ABC activities in connection with the XETV affiliation 
have been under the direct supervision of Mr. Ernest Lee Jahncke, Vice 
President in Charge of Station Relations and Assistant to the President 
of ABC. Mr. Ned Hullinger, of the ABC Station Relations Department, 
who also participated in these activities under Mr. Jahncke's supervision, 
died last month. I intend to make Mr. Jahncke available as a witness. 

I believe that he will be able to answer all relevant and material questions 
which you may wish to ask. So far as I now know, there are no other 
officials of ABC who could give relevant or material testimony which 
could not also be given by Mr. Jahncke. Accordingly, it is my present 
intention to supply only Mr. Jahncke as a witness. 

In accordance with our agreement, Mr. Jahncke will be present at 
the hearing on March 23. 

Items (4) through (8). In these you request a vast quantity of docu- 


mentary material, concerning the ownership, staffing and operations of 


XETV and XEAC, and also inquire whether some 13 persons who appar- 
ently are associated with XETV, but have no connection with ABC, will 
willingly testify by deposition. 

I express no opinion at this time as to the relevance and materiality 
of any of the information requested. I desire to point out, however, that 
none of the information requested is peculiarly within the knowledge of 
ABC and the vast majority of it is not within ABC's knowledge at all. 

It is noted that some of the information, for example, the certificate 

of incorporation of Bay City Television Corporation, is a matter of public 
record. In any case, all of the information should be available to you from 
other sources and is at least as available to you as it is to ABC. 

I thought I had made clear at the pre-hearing conference that I do 
not represent XETV. Nor dol consider that the relationship between 
ABC and XETV (that of network and affiliate, respectively) is such as to 
obligate either ABC or myself to act as a go-between in obtaining infor- 
mation from XETV. 
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I note from your letter that it is your intention to take a substantial 

number of depositions in San Diego and further, that you may request a 
substantial number of subpoenas. Your intentions appear to me to raise 
substantial questions which require resolution by the Examiner. In - 
order that the Examiner's rulings may be promptly had, it is requested 
that you immediately submit your formal notices of intention to take : 
depositions together with such requests for subpoenas as you may con- 


sider necessary. 


Very truly yours, ‘ 


a 


/s/ James A. McKenna, Jr. 
James A. McKenna, Jr. 


cc: Hearing Examiner Herbert Sharfman « 

James V. Ryan, Esquire 
James Ely, Esquire, 

Attorney for the Chief, 
Broadcast Bureau 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13, 617 
and 
No. 13, 674 


WRATHER-ALVAREZ BROADCASTING, INC. 


Appellant, 


V. 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 


AMERICAN BROADCASTING-PARAMOUNT THEATRES, INC., 


Intervenor. 


REPLY BRIEF FOR INTERVENOR 


In its answering Brief, as permitted by the Court's Order of 
December 11, 1956, intervenor (ABC) raised two jurisdictional con- 
tentions: (1) That its timely petition for reconsideration rendered 
the first appeal (Case No. 13,617) premature and hence a nullity; 
and (2) that the second appeal (Case No. 13, 674) is limited to the 
so-called Baker point (Intervenor's Br. pp. 9-23). In response 
thereto, appellant contends that "this Court cannot be deprived of 





jurisdiction of an appeal timely filed from a Commission decision, 
by a limited petition for reconsideration subsequently filed on the 
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same date with the Commission by the successful party to the proceeding" 
and that "the second notice of appeal in Case No. 13, 674 incorporated 

all points raised in the first notice of appeal in Case No. 13, 617" 
(Appellant's Reply Br., pp. 2-13). In refutation thereof, intervenor 
calls the Court's attention to the following matters: 


1. Section 402(c), specifying the manner in which a Section 402(b) 
appeal shall be taken, and stating that "upon filing of such notice” this 
Court shall have jurisdiction (see App. Reply Br. pp. 4-5), must be 
read in conjunction with the last sentence of Section 405, stating that 
the time within which a Section 402(b) appeal may be taken "shall be 


computed from the date upon which public notice is given of orders 


disposing of all petitions for rehearing."" Just as 28 U.S.C. Sec. 1291 
confers on this Court jurisdiction of appeals taken "within thirty days” 
after entry of a district court judgment (28 U.S.C. Sec. 2107), so 

Section 402(b) of the Communications Act similarly confers on this 

Court jurisdiction of appeals taken "within thirty days" from the date 

upon which public notice is given by the Commission of the action com- 
plained of. But in each instance the broad language of these jurisdictional 
statutes must be read in the light of specific statutory provisions dealing 
with the effect of timely petitions and motions on appealability -- to wit, 
Rule 73(a) F. R.C.P. (in the case of motions filed in the district court), 
and Section 405 of the Communications Act (in the case of petitions filed 
with the Commission). Under the broad construction which appellant 
(Reply Br. p. 5) seeks to place on Section 402(c), no appeal taken after 
the Commission releases a decision would be premature, even if a 
petition for rehearing filed by appellant was still pending and undecided -- 
a result directly contrary to repeated rulings of this Court (see Inter- 
venor's Br. pp. 12-13). 
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2. Appellant's assertion (Reply Br. p. 5) that the October 21, 
1956 decision complained of in case No. 13,617 was "a final decision" 
begs the question. Since (strictly speaking) actions denying petitions 
for rehearing are not "appealable orders, "' every appeal should be 
from the original judgment or order. Safeway Stores v. Coe, 

78 U.S. App. D.C. 19, 21, 136 F. 2d 771 (1943); see United States v. 
Muschany, 156 F. 2d 196, 197(C.A.8., 1946). But, if intervening 
motions or petitions are filed, the time for taking such appeals is 
postponed until those motions are disposed of. In other words, a 
judgment or order which is "final'' when entered or released ceases 
to be "final" for appellate purposes during the period a petition for 
rehearing is pending and undecided. As made clear by this Court's 


order of September 16, 1955 in Telecasting, Inc. v. Federal Com- 


munications Commission (Case No. 12841), an appeal which is 
timely when taken may be rendered premature by subsequent develop- 
ments, e.g., where the appellant subsequently reinvokes the Com- 
mission's jurisdiction by a timely petition for rehearing. 


3. Appellant claims an absolute right to go directly to this Court 
for relief within 30 days after the Commission released its October 21, 
1956 decision and that this right cannot be defeated by pleadings filed 
by other parties to the proceeding (Appellant's Reply Br. pp. 4-7). 
But under Section 405 of the Act, intervenor had a comparable right 
to petition for rehearing -- as a matter of right and not as a matter 
of grace. Black River Valley Broadcasts v. McNinch, 69 U.S. App. 
D.C. 311, 315, 101 F. 2d 235, 239 (1938). Which right prevails? 
The last sentence of Section 405 provides the answer -- the time for 
taking an appeal under Section 402(b) ''shall be computed from the date 
upon which public notice is given of orders disposing of all petitions 
for rehearing in any case."' Congress, knowing that Commission pro- 


ceedings frequently involve numerous parties, foreclosed appeals 
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until "all petitions for rehearing" had been disposed of. Appellant 
would rewrite the statute by deleting "all." Congress did not say, as 
appellant seemingly argues, that the time shall be computed from the 
date upon which the Commission disposes of "appellant's petition, 

if any, for rehearing". It conferred no jurisdiction on this Court until 
"all petitions for rehearing" filed in the proceeding in question have 


been disposed of. 


4. We agree with appellant (Reply Br. p. 5) that under the Com- 
munications Act (unlike the Federal Power Act), a party may appeal 
questions raised before the Commission without first requesting re- 
consideration. However, where other persons request reconsideration, 
he has no right (in view of the explicit language of Section 405 as 
amended in 1952) to invoke this Court's jurisdiction until "all petitions 
for rehearing" have been disposed of. The identical doctrine is appli- 
cable to appeals from the district courts -- a defendant's right to go 
directly to the Circuit Court can be and frequently is delayed by 
motions filed by his adversary. Reconstruction Finance Corporation v. 
Mouat, 184 F. 2d 44(C.A. 9, 1950). There the district court entered 
a "final judgment” against the R.F.C. Mouat was satisfied with the 
judgment as far as it went. However, he wanted additional findings 
on another phase of his complaint, and filed a motion therefor under 
Rule 52(b), F.R.C.P. While that motion was pending the R. F.C. 
exercised what appellant here terms "an absolute right to go directly 
to the Court for relief.'' The Ninth Circuit concluded, at a time 
when it was too late to file a second notice of appeal, that the R. F.C. 
appeal was premature and hence a nullity. It was not revitalized by 
the District Court's action denying Mouat's motion under Rule 52(b). 


Thus, contrary to appellant's assertions, a person's right of appeal 
can be affected by pleadings filed by other parties after the lower 
tribunal enters what would otherwise be a final and appealable order. 
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And, as this Court has heretofore emphatically stated, "an appeal 


cannot be taken. . . from a judgment or decree not final as to all 


the parties, the whole subject matter and all the causes of action, " 

and "if the judgment or decree be not thus final and complete, the 

writ of error or appeal must be dismissed for want of jurisdiction." 
Southland Industries v. Federal Communications Commission, 

69 U.S. App. D.C. 82, 83, 99 F.2d 117 (1938). The October 21, 

1956 Decision was not "final'' as to ABC until its timely filed petition 
for reconsideration was acted upon by the Commission -- on January 10, 
1957. The October 21 decision not being final as to "all the parties" 
was not appealable. The first notice filed prior to that date was pre- 
mature and therefore a nullity. 


>. Appellant seemingly contends that if another party to a pro- 
ceeding can render an appeal premature by filing a petition for rehearing, 
the result will be "unjust, unreasonable and absurd" (Reply Br. p. 8). 
We disagree. Congress has seen fit to permit "any party" to a Com- 
mission proceeding to request rehearing for a period of 30 days (47 
U.S.C. Sec. 405). Congress has decreed that the 60 days in which 
to seek review under Section 402(a) and the 30 days in which to appeal 
under Section 402(b) shall be computed from the date of the public 
announcement by the Commission of orders disposing of all petitions 
for rehearing. Because of the same 30-day time limitation for re- 
questing rehearing under Section 405 as prescribed for appealing under 
Section 402(b), it is true that a person may have to file a "protective" 
notice of appeal in Section 402(b) cases (as distinguished from 
Section 402(a) appeals) where he is not certain what the other parties 
to the proceeding plan to do. But the problem is no different than the 
one that faces every litigant in the federal courts on the matter of 
"cross appeals" and "'cross-petitions for certiorari."" Where one 
party would not appeal or seek certiorari on one phase of a judgment 
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or decree unless his adversary appeals, the only way he can fully 
protect himself against an appeal taken at the last hour on the last 

day is by filing a protective notice of appeal or petition for certiorari. 
In that way he is fully protected if his adversary appeals. He can 
later dismiss his appeal if his adversary does not contest other 
portions of the judgment. So here, if no petition for rehearing had 
been filed, appellant's appeal would be valid; if one had been filed 

(as it was), appellant would merely be put to the inconvenience of 
filing a second notice when the petition for rehearing was disposed 

of. In the meantime he will not be wasting this Court's time adjudi- 
cating matters which the Commission may itself render moot when 

it disposes of his adversary's petition for rehearing. The slight 
inconvenience of filing a second notice of appeal is nothing as compared 
with public policy considerations which have given rise to the well- 
established principle that this Court will not concern itself with piece- 
meal appeals or with matters which are still under consideration by 
an administrative agency. 


6. Appellant's fear (Reply Br. p. 9) of delays from a series of 
"groundless, frivolous, or purely technical petitions for rehearing" 
is baseless. A Similar ad horrendum argument was rejected by this 
Court in Albertson v. Federal Communications Commission, 87 U.S. 
App. D.C. 39, 42, 182 F. 2d 397 (1950). 


7. Although not squarely arguing the point in its Reply Brief, 
appellant in the heading to its argument (p. 2) seems to suggest that 
ABC's "limited" petition for reconsideration had different conse- 
quences than a petition for outright reversal. The Supreme Court 
in its 1946 modification of Rule 73(a) F. R.C. P. laid that question 
to rest, once and for all, with respect to appeals from the district 
courts. We think Congress reached the same result in 1952 when 
it modified Section 405 to preclude appeals until "all" petitions for 
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reconsideration were disposed of, without distinguishing between 
petitions which go to form and those that go to substance. 


8. In the second notice of appeal (Case No. 13, 674) the "State- 
ment of Reasons on Which Appellant Intends to Rely" (paragraphs 13 
and 14) are restricted entirely to the Baker point. Both the appellee 
and the intervenor called appellant's attention to the restricted scope 
of the second appeal, at a time when a third notice could still be 
filed. Since the first appeal was rendered premature, matters 
there raised and not included in the second notice are not properly 
before this Court. 


For reasons here stated and for those set forth in its brief 
filed April 15, 1957, intervenor submits that the first appeal (Case 
No. 13,617) should be dismissed as premature, and the second 
appeal (Case No. 13, 674) restricted to the errors there assigned, 
namely, the so-called Baker point. 


Respectfully submitted, 


JAMES A. McKENNA, JR. 
VERNON L. WILKINSON 
McKenna & Wilkinson 


1735 DeSales Street, N.W. 
Washington, D.C. 


Attorneys for Intervenor 


May 17, 1957 
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REPLY BRIEF FOR APPELLANT 


PRELIMINARY STATEMENT 


This reply brief is intended to respond to contentions ad- 
vanced in the briefs of appellee and intervenor, which tend 
generally to be somewhat divergent while directed to the 
same conclusions, while preserving all points heretofore 
urged. Any points advanced by the other parties not 
specifically discussed herein are not intended to be thereby 
conceded. 
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I. This Court Cannot be Deprived of Jurisdiction of an Appeal 
Timely Filed From a Commission Decision. by a Limited 
Petition for Reconsideration Subsequently Filed on the 
Same Date With the Commission by the Successful Party 
to the Proceeding 


Intervenor ABC has devoted a considerable portion of its 
brief to an argument that its Petition for Reconsideration 
filed with the Commission rendered the appeal in Case No. 
13,617 premature and hence a nullity. Since ABC has 
undertaken to state the facts pertinent to its contention, it 
is perhaps not inappropriate to supplement the statement 
with other facts deemed pertinent. 

On February 16, 1955, ABC sought authority to deliver 
programs to Television Station XETV, Tijuana, Mexico, 
only by film or television recording by air or rail express. 
On the next day, a letter was substituted requesting au- 
thority to transmit by electrical energy as well as for 
delivery on film and kinescope. There was no reason 
for ABC to believe that this was a routine request to be 
routinely granted—ABC had actual knowledge that its ap- 
plication would be challenged by KFMB-TV, and several 
previous applications by other parties to furnish programs 
to XETV had been dismissed earlier after opposition had 
developed. 

Dissatisfied with the course of administrative process of 
its application, ABC decided that it would proceed to de- 
liver film and kinescope without waiting for Commission 
approval and authorization, although a stay had been 
ordered by the Commission of its grant until the hearing 
on protests to the grant was resolved. Although ABC as 
well as other licensees have generally and usually requested 
Commission approval under Section 325 of the Act before 
delivering film or kinescope to a foreign station, and in 
fact such authorization had been requested in this case, 
ABC took the position that under the decision of the Cireuit 
Court of Appeals for the Fifth Cireuit in Baker v. United 
States, 5th Cir., 1937, 93 F. 2d 332, cert. den. 303 U.S. 642, 
58 S. Ct. 646, 82 L. Ed. 1102, prior Commission consent was 
not required. KFMB-TV consistently and vigorously 
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throughout the various stages of the proceeding questioned 
the propriety of this action, pointing out the language and 
legislative history of Section 325. (See appellant’s brief, 
pp. 38-41, 13a-16a). To these objections ABC stated in its 
reply to the proposed findings and conclusions of the other 
parties (R. 922) : 


“34. Conclusion 13. Whether or not ABC has 
violated Section 325 (b) of the Act is outside the issues 
in this proceeding. In any case, the law is what the 
courts say it is, not what KFMB-TV thinks it is or 
what the Chairman of the Federal Radio Commission 
in 1934 thought it was going to be.”’ 


This position was adopted by the Commission in para- 
graph 38 of its decision (R. 1098), which states: . 


“38. Protestants argue that XETV is already a non- 
interconnected ‘affiliate’ of ABC by virtue of the fact 
that, since April 5, 1956, ABC has been delivering 
films and kinescopes to XETV, and has agreed to non- 
interconnected option hours. Thus, ABC and XETV 
are now ‘by-passing the Commission.’ Neither the 
record nor KFMB-TV’s proposed findings and brief 
reveal what, if any, rule or statute, American or 
Mexican, related to any issue in this case, is being 
violated by ABC’s supplying films and kinescopes to 
XETV, unless it be the previously-mentioned Mexican 
regulation as to Spanish language broadcasting. 
KFMB-TV argues that Section 325 of the Act is being 
violated, but there is no issue in the proceeding ques- 
tioning a possible violation of Section 325. We saw no 
reason to add such an issue originally and the record 
in this ease would not support a contention that such 
an issue should have been designated in the hearing 
order.”’ 


(Parenthetically it may be noted that it is appellant’s posi- 
tion that the issue of the extent to which ABC can make 
film and kinescope available without a permit under Sec- 
tion 325 is encompassed in issues (h), (m), and (n) (see ap- 
pellant’s brief, pp. lla, 12a), and that it would be a com- 
pound of prescience and presumption to present as an issue 
whether a party is going to violate a stay and statute). 
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When information was received by ABC, however, that 
an appeal was being prepared by KFMB-TV, it was recog- 
nized that what was acceptable to the Commission as an ex- 
planation for the ABC action might not be good enough for 
this Court, and a petition for reconsideration was prepared 
to be filed in the event this appeal was filed. Although the 
recent case of Hall v. Federal Communications Commission, 
1956,—_U.S. App. D. C. ——, 237 F. 2d 567, was invoked 
as the basis for ABC’s petition, that case merely reiterated 
the rule that all aspects affecting the public interest must 
be considered, whether or not raised in the protest, a rule 
which had been spelled out one and one-half years before 
in Clarksburg Publishing Co. v. Federal Communications 
Commission, 1955, 96 U.S. App. D. C. 211, 225 F. 2d 511. 
Said petition for reconsideration requested that the decision 
be revised ‘‘. . . to dispose of, upon the merits, the question 
of alleged violation of Section 325 of the Act and its bearing 
on the application involved in this proceeding.”’ 

On November 21, 1956, before 4:00 p.m., the close of the 
business day of the Office of the Clerk of this Court, KF MB- 
TV filed its notice of appeal with this Court. Subsequently 
on that day, before the close of business at 5:00 p.m. in 
the Office of the Secretary of the Commission, ABC filed 
its three-page petition for reconsideration with the Com- 
mission. Subsequent disposition of the petition by the Com- 
mission, upon motion to expedite consideration filed by its 
General Counsel at the suggestion of the Court, failed to 
alter any of the issues raised on appeal. 

Under these circumstances, it is clear that the contention 
of ABC that the appeal in Case No. 13,617 was premature 
is without merit: 


1. The appeal filed by appellant was in strict conformity 
with the statute, and vested jurisdiction in this Court. 

Title IV of the Communications Act of 1934, as amended, 
47 US.C., §§ 401 et seq., sets forth the legislative scheme 
for appeals from decisions and orders of the Commission 
to this Court. Insofar as here pertinent, it provides that 
an appeal may be taken by any person who is aggrieved or 
whose interests are adversely affected by an order grant- 
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ing the permit required by Section 325 of the Act. 47 U.S.C., 
§ 402 (b) (6). Such appeal is taken by filing a notice of 
appeal with the Court within thirty days from the date 
upon which public notice is given of the decision or order 
complained of; upon the filing of such notice, the Section 
continues, the Court shall have jurisdiction of the proceed- 
ings and of the questions determined therein. 47 U.S.C., § 
402 (c). | 
The decision complained of in Appeal No. 13,617 was 
final decision. Appellant is a person who was aggrieved 
and whose interests were adversely affected by that deci- 
sion. Its notice of appeal was timely filed within the 
thirty days allowed by law. By the language of the statute, 
therefore, jurisdiction vested in the Court at the moment 
the notice was filed over the proceedings and the questions 
determined therein. : 


2. As a party to the proceeding before the Commission, 
seeking review of rulings upon questions of fact and law 
raised before the Commission and rejected, appellant had 


the right to go directly to this Court for relief. 

Section 405 of the Communication Act of 1934, as 
amended, makes provision for the filing of petitions for 
rehearing before the Commission by any party to the pro- 
ceeding, or any other person aggrieved or whose interests 
are adversely affected thereby. The filing of a petition 
for rehearing shall not be a condition precedent to judt- 
cial review of any such decision, the Section continues, un- 
less that party seeking the review was not a party to 
the proceeding or relies on questions of fact or law upon 
which the Commission has been afforded no opportunity 
to pass. An appeal must be taken within thirty days from 
the date upon which public notice is given of the decision, 
order, or requirement disposing of the petition for re- 
hearing. : 

The statutory scheme is clear. If appellant is not a 
party to the proceeding, or if he raises questions of fact 
or law not hitherto presented before the Commission, then 
he must petition for reconsideration. In all other cases, he 
has the election either to go again before the Commission 
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for reconsideration or to go directly to the Court for relief. 
If he chooses to renew his argument before the Commission, 
then the time for taking his appeal is stayed; if he elects to 
pursue his remedy before this Court, then Section 402(c) 
comes into play and the Court takes jurisdiction immedi- 
ately upon the filing of the appeal. The language of the 
Section can mean one thing only: the election is his, and 
his alone. If the party has urged a matter before the 
Commission which has been determined adversely to him, 
there is no requirement that he give the Commission a sec- 
ond bite of the same apple. The obvious purpose of Section 
405 is to afford the Commission an opportunity to consider 
and pass upon matters prior to their presentation to the 
Court. Gerico Investment Company v. Federal Commu- 
mcations Commission, 1957, —— U.S. App. D.C. , 240 
F. 2d 410. The Commission has had that opportunity. 
The questions here raised have been presented and con- 
sidered, and the relief sought denied. No purpose exists 
for pressing the same matters a second time. 

An election is a choice between alternatives. If a party 
elects to proceed down one avenue of relief, he cannot 
at the same time seek another path to relief. This is all that 
the cases relied upon by ABC stand for: Southland In- 
dustries, Inc. v. Federal Communications Commission, 1938, 
69 App. D.C. 82, 99 F. 2d 117; Woodmen of the World L. 
Ins. Ass’n. v. Federal Communications Commission, 1938, 
69 App. D.C. 87, 99 F. 2d 122; Saginaw Broadcasting Co. v. 
Federal Communications Commission, 1938, 68 App. D.C. 
282, 96 F. 2d 554; Radio Wisconsin, Inc. v. Federal Commu- 
nications Commission, Case No. 13,512 (Order of October 
25, 1956); Telecasting, Inc. v. Federal Communications 
Commission, Case No. 12,841 (Order of September 16, 
1955) ; Stevens v. Turner, 7th Cir., 1955, 222 F. 2d 352; 
Healy v. Pennsylvania R. Co., 3rd Cir., 1950, 181 F. 2d 934; 
United States ex rel. Dascomb v. Board of Tax Appeals of 
the United States, 1926, 56 App. D.C. 392, 16 F. 2d 337. 
This is made clear by the language of the Court in South- 
land Industries, Inc. v. Federal Commumications Commis- 











7 


ston, 1938, 69 App. D.C. 82, 99 F. 2d 117, 120, so strongly 
relied upon by ABC in support of its own position: 

. Upon the filing of its appeal in this court—its 
petition for rehearing being then undisposed of—ap- 
pellant occupied the anomalous position of asking the 
Commission for administrative relief, and at the same 
time asking the court for judicial relief from the antici- 
pated decision of the Commission. [Citations.] Two 
Courts cannot have jurisdictions in the same case at the 
same time. [Citations.] As appellant elected to peti- 
tion for a rehearing, the Commission retained jurisdic- 
tion; and as it failed to act on the petition its decision 
has never become a final one from which an appeal 
could be taken. [Citations.] Consequently, this court 
is without jurisdiction.” 


3. The right to appeal directly to the Court cannot be 
defeated by the action of a different party to, or outside 
of, the proceedings. 

Since Sections 402 and 405 confer the right on a eee 
to appeal directly to the Court of Appeals without first 
filing a petition for rehearing, with jurisdiction vesting in 
the Court immediately upon filing the notice of appeal, 
it is manifestly incorrect that this right of one party can 
be divested by the action of an adverse party. The cases 
cited by ABC on pages 14-15 of its brief in support of 
this proposition, that an appeal is premature even though 
notice of appeal is filed by one party and a petition for 
reconsideration by a different party, does not support 
this thesis because the cases do not present the situation 
posed: in Southland Industries, Inc. v. Federal Communi- 
cations Commission, 1938, 69 App. D.C. 82, 99 F. 2d 117, 
and in Saginaw Broadcasting Co. v. Federal Communica- 
tions Commission, 1938, 68 App. D.C. 282, 96 F. 2d 554, 
the same party filed both the petition for reconsideration 
and then the notice of appeal; in United States ex rel. 
Dascomb v. Board of Tax Appeals, 1926, 55 App. D.C. 392, 
16 F. 2d 337, the Court merely held that the time for an 
appeal had not expired where the bureau involved had 
retained a letter of appellant under consideration—no other 
party’s petition was involved; and Northern Pacific Ry. Co. 
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v. Solum, 1918, 247 U.S. 477, 38 S. Ct. 550, 62 L. Ed. 1221, 
merely relates to the ripeness for review of an administra- 
tive question before it has been determined by the ad- 
ministrative agency. 

Contrary to ABC’s statement on page 15 of its brief, 
it is indeed controverted that the decision of October 22, 
1956, was not final as to all the parties when the appeal 
was filed. In the language of the Supreme Court of the 
United States in Catlin v. United States, 1945, 324 US. 
229, 233, 65 S. Ct. 631, 89 L. Ed. 911, cited by ABC: “‘A 
‘final decision’ generally is one which ends the litigation 
on the merits and leaves nothing for the court to do but 
execute the judgment.’’ When the appeal was filed, the 
grant of authority to ABC had been made effective imme- 
diately; there was no petition, motion, or other matter 
awaiting disposition by the Commission in this proceed- 
ing, and nothing remained to be done. The proceedings 
had been terminated. Obviously, therefore, the notice of 
appeal could not be considered premature, i.e., filed too 
soon or too early, because it was filed during the statutory 
period, while a final decision was outstanding, with juris- 
diction attaching immediately. 

Any rule that a petition for reconsideration by one party 
can make a notice of appeal filed by another party prema- 
ture would lead to unreasonable and absurd consequences 
never intended or desirable. It may be noted that the time 
for filing a notice of appeal or petition for reconsideration 
is both thirty days after final order, and in fact the Com- 
mission offices remain open for business one hour later 
than does that of the Court. Thus, if a prospective appel- 
lant must wait until the time for filing a petition for re- 
consideration has expired, then the time for filing a season- 
able notice of appeal will have expired one hour sooner and 
he will be without remedy. If a proposed statutory inter- 
pretation leads to an unjust, unreasonable or absurd result, 
it will not be followed. United States v. American Truck- 
ing Ass’ns, 1940, 310 U.S. 534, 60 S. Ct. 1059, 84 L. Ed. 
1345, reh. den. 311 U.S. 724, 61 S. Ct. 53, 85 L. Ed. 472; 
Saginaw Broadcasting Co. v. Federal Communications 
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Commission, 1938, 68 App. D.C. 282, 96 F. 2d 554; Lilly v. 
United States, 4th Cir., 1956, 238 F’. 2d 584. It would thrust 
upon a party the burden of determining whether another 
party had properly invoked the jurisdiction of the Com- 
mission, and require that he hazard his appeal on the pos- 
sibility that a petition for reconsideration earlier filed by 
another party may prove to be jurisdictionally defective 
before the Commission. It would require a duplication of 
notices of appeals, one after decision to preserve the right 
of appeal and a second after the petition for reconsidera- 
tion was acted upon. It would expose a prospective ap- 
pellant to the peril of standing by as he waits for action 
on a pending petition for reconsideration, only to have the 
petition withdrawn, after the time for appeal has expired, 
at the instance of the petitioner without action by the 
Commission. 

Finally, if another party is permitted to defeat an un- 
successful party’s appeal to this Court for review, it would 
condone a strategy of interminable delay which would ef- 
fectively deprive a person aggrieved or whose interests are 
adversely affected of his day in Court, since justice delayed 
is Justice denied. By a series of groundless, frivolous, or 
purely technical petitions for rehearing on some immaterial 
matters, acted upon by the Commission in the usual ponder- 
ous manner of administrative process, the successful party 
could effectively postpone any appeal for redress to this 
Court for an indefinite period, including those in cases 
where irreparable injury may result. It is submitted that 
Congress never intended such a result, and that the pro- 
vision of Section 402 (c) vesting jurisdiction in this Court 
upon filing of a notice of appeal prohibits such interpreta- 
tion, being intended to give the losing party immediate ac- 
cess to this Court’s processes. 

The cases cited by ABC on page 16 of its Brief, to support 
the proposition that when one party requests reconsidera- 
tion and a second takes an appeal then the appeal is pre- 
mature, do not stand for the position urged. In Reconstruc- 
tion Finance Corporation v. Mouat, 9th Cir., 1950, 184 F. 
2d 44, the appeal was filed by one party after another party 
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had filed a motion to make additional findings, thereby 
keeping the case open in the District Court (parenthetically 
it may be noted that neither party was completely success- 
ful and both were seeking additional relief, and that there 
was involved no statutory language as in Sections 402 and 
405 granting the right to a direct appeal). In Healy v. 
Pennsylvania R. Co., 3rd Cir., 1950, 181 F. 2d 934, de- 
fendant’s appeal was premature because the Court below 
had failed to make or enter an order wpon his own motions 
for new trial and directed verdict. Likewise, in Stevens v. 
Turner, 7th Cir., 1955, 222 F. 2d 352, defendant’s appeal was 
premature because his own timely substantive motion was 
being entertained and pending. 

Whether the jurisdiction of this Court is exclusive or con- 
current, if one party files an appeal and another person 
then moves for reconsideration before the Commission, 
and whether there is a difference if the moving party was 
not a party to the proceeding or raises new questions of 
fact or law, is not before this Court for decision. The ques- 
tion posed is whether the jurisdiction of the Commission 
will be exclusive if a successful party moves for recon- 
sideration, so as to dislodge jurisdiction vested in this Court 
by a prior notice of appeal filed by another party to the 
proceeding, under the circumstances of this case. Reason 
and law, it is submitted, require a negative answer. 

4. The Federal Rules of Civil Procedure, if applied by 
analogy, support appellant’s position that a subsequent 
motion or petition cannot oust the Court of Appeals of 
jurisdiction. 

There is no rule known to appellant that Sections 402 
and 405 of the Communications Act of 1934, as amended, 
which are applicable to procedural provisions of an ad- 
ministrative agency, are to be read im part materia with the 
Federal Rules of Civil Procedure, governing procedures in 
United States District Courts, as asserted by intervenor 
without citation. The Communications Act of 1934 was 
adopted four years before the Federal Rules of Civil Pro- 
cedure. The 1952 amendment to Section 405 of the Act, 66 
Stat. 720, primarily was an amendment to provide for the 
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taking of newly discovered evidence and evidence which 
should have been taken in the original proceeding. The 
provision that any party thereto might make application 
for rehearing was in the original Act of 1934, 48 Stat. 1095, 
not a new provision. Although the 1952 amendment did add 
the first part of the last sentence spelling out the time for 
taking an appeal on petitions for reconsideration, it does 
not appear that this was intended otherwise than for 
purposes of clarification; certainly it offers no support to 
reading into the provision the reasons for a later amend- 
ment in 1946 to Rule 73 (a) of the Federal Rules concerned 
with motions to amend or to make additional findings of 
fact. 

In any event, however, the Federal Rules can be smafl 
comfort to intervenor. Before the 1946 amendments, it was 
the general view that once a notice of appeal was filed, the 
district court had no authority to proceed further in the 
matter except in aid of the appeal or to correct clerical 
errors under Rule 60(a), even though in the absence of ap- 
peal the other party would have had the right to file mo- 
tions before the District Court. Fiske v. Wallace, 8th Cir., 
1940, 115 F’. 2d 1003, cert. den. 314 U.S. 663, 62 S. Ct. 123, 86 
L. Ed. 531, reh. den. 314 U.S. 710, 315 U.S. 829, 62 S. Ct. 
174, 910, 86 L. Ed. 566, 1224; Miller v. United States, 7th 
Cir., 1940, 114 F. 2d 267; Jordan v. Federal Farm Mortgage 
Corp., 8th Cir., 1945, 152 F’. 2d 642, cert. den. 328 U.S. 821, 
66 S. Ct. 1340, 90 L. Ed. 1601, dism. 328 U.S. 852, 66 S. Ct. 
1339, 90 L. Ed. 1624; Schram v. Safety Inv. Co., D. C. Mich. 
1942, 45 F. Supp. 636. 

Intervenor challenges the validity of cases such as Fisher 
v. Wallace, supra, on the principle that a District Court 
can be deprived of jurisdiction by a notice of appeal timely 
filed, because it was decided prior to the 1946 changes in 
the Federal Rules. Since that date, however, it has been 
decided by many Courts that plaintiff’s appeal is perfected 
by filing a notice of appeal, and thereafter the District 
Court has lost jurisdiction and has no authority to proceed 
further with the action. Peterman v. Indian Motorcycle 
Company, 1st Cir., 1954, 216 F. 2d 289; Secretary of Bank of 
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Pennsylvania v. Alker, 3rd Cir., 1950, 183 F. 2d 429, cert. 
den. DuBan v. Federal Deposit Ins. Co., 340 U.S. 917, 71 
S. Ct. 357, 95 L. Ed. 663, reh. den. 340 U.S. 939, 71 S. Ct. 489, 
95 L. Ed. 678; Magnetic Engineering & Manufacturing Co. 
v. Dings Mfg. Co., 2d Cir., 1950, 178 F. 2d 866; Daniel v. 
Goldberg, D.C . N. Y. 1948, 8 F.R.D. 580, aff. 2d Cir., 1949, 
173 F. 2d 911; ef. Harisiades v. Shaughnessy, D. C. N. Y., 
1950, 90 F. Supp. 431. As stated in Clinton Foods Inc. v. 
United States, 4th Cir., 1951, 188 F. 2d 289, 292 fn. 1, cert. 
den. 342 U.S. 825, 72 S. Ct. 45, 96 L. Ed. 624; an appeal, ‘*. . . 
if it lies at all, lies as a matter of right and will stay the 
proceedings of the lower court while it is being prosecuted.”’ 
In any event it is clear that, unlike Rule 73 (a) of the 
Federal Rules of Civil Procedure, which specifically pro- 
vides for timely motions to amend or make additional find- 
ings of facts as affecting the time for taking an appeal, the 
Communications Act of 1934, as amended, makes no such 
provision. 

In summary, therefore, the filing of a petition for re- 
consideration was not a condition precendent judicial re- 
view, and jurisdiction lodged in this Court when appellant 
filed its notice of appeal in Case No. 13,617, so that a sub- 
sequent petition for reconsideration filed later that same 
day could not deprive this Court of such jurisdiction. 


II. The Second Notice of Appeal in Case No. 13,674 Incor- 
porated All Points Raised in the First Notice of Appeal in 
Case No. 13,617 


In answering intervenor’s jurisdictional argument meas- 
ure for measure at some length, appellant by no means in- 
tends to suggest thereby that it believes that there may be 
some merit in intervenor’s interesting contentions, but 
only to meet the issue raised squarely and fully. 

That it should be necessary to pursue this will of the 
wisp at all is unfortunate. The jurisdictional issue raised 
by intervenor must in any event be deemed academic, since 
the second notice of appeal, which intervenor does not claim 
to be premature, includes the points raised on the first ap- 
peal in these words: 
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‘*3. KFMB-TV hereby incorporates by reference 
the ‘‘Notice of Appeal and Statement of Reasons 
Therefor’’ filed in Wrather-Alvarez Broadcasting, Inc. 
ve Federal Communications Commission, Case No. 
13,617.’’ | 


Intervenor appears to argue that it was nevertheless neces- 
sary to reiterate the points raised by the appeal under the 
section ‘‘Statement of Reasons on Which Appellant In- 
tends to Rely.” It is difficult to conceive, however, of a 
more inclusive statement of incorporation by reference 
designed to obviate that very procedure. If it were neces- 
sary to repeat the statement of incorporation throughout 
the pleading, then its function of avoiding unnecessary 
repetitive matter in a second appeal involving the same 
matters would in large measure be destroyed. Since the 
Court and the parties are fully apprised of the nature of 
the proceedings as to which appeal is taken, and of the 
reasons on which appellant intends to rely, no such caba- 
listic formula, it is submitted, is or should be required. The 
sentence incorporates the entire pleading, including the 
‘Statements of Reasons Therefor.’’ Accordingly it is sub- 
mitted that the point raised by intervenor is mere petty 
quibbling, without weight, significance, or merit. 


Ill. The Ruling of the Hearing Examiner That the Parties 
Furnish All Proposed Written Exhibits in Support of Their 
Direct Cases One Week Before Hearing Deprived Appel- 
lant of a Full and Fair Hearing 


Little purpose would be served by reiterating ap- 
pellant’s argument in its Brief, pages 12-25. The record will 
speak for itself whether appellant correctly interpreted the 
ruling of the Hearing Examiner. Apparently intervenor 
and appellee do not dispute that if appellant’s interpreta- 
tion is correct, then it was indeed deprived of a full and fair 
hearing. In order that the record may be kept straight, it 
is believed appropriate to comment upon some of the argu- 
ments made by the other parties in their briefs. 

It should be noted that the Examiner did not merely 
order the parties to submit one week before hearing ‘‘their 
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proposed written exhibits,”’ as stated in the Commission’s 
caption of this section of the argument, nor of ‘‘certain” 
documents, as stated by intervenor in the first paragraph 
of its section of the argument, but of ‘‘all proposed written 
exhibits’’ (R. 232). Of course, the transcript governs as 
to the content or interpretation of any directions or under- 
standings, and the Examiner’s order specifically so pro- 
vided (R. 233). It will not do, however, to quote extensively 
from the earlier pages and then slide over pages 55-67 of 
the transcript, as does intervenor in its brief, pp. 24-27, for 
in pages 55-67 lies the meat of the Examiner’s ruling. Again 
appellant wishes to emphasize its view that until page 55 
the only production of evidence involved was that of affilva- 
tion contracts and monitored weeks; from page 55 the rul- 
ing of the Examiner, in adopting the suggestion of ABC 
counsel, crystallized into an order to produce any docu- 
mentary evidence, any exhibit evidence, that was going to 
be produced in the hearing (Tr. 55-56). The record does not 
support intervenor’s statement, on page 27 of its brief, that 
ABC counsel asked and the Examiner ordered that docu- 
mentary evidence which KFMB-TV already had (emphasis 
that of intervenor) be produced. 

The Examiner did say, as noted in the Commission’s brief 
(p. 14) and appellant’s brief (p. 13), that the parties would 
be precluded from putting a document in evidence if it be- 
came material as a result of some examination, the ruling 
referring only to documents contemplated at that moment 
under the issues, not as a result of any examination. (Tr. 
56-57). The very next three lines clarified this point, how- 
ever (Tr. 57): 


“Mr. McKenna (counsel for ABC): Direct evidence 
is really what we are talking about. 
‘‘The Presiding Officer: Yes.”’ 


It is difficult to see how much clearer the ruling could have 
been that it excluded documents which were part of a 
party’s direct case. (Compare appellant’s brief, pp. 19-20 
with the Commission’s brief, p. 14). Intervenor appar- 
ently does not rely on this point. 
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In order to simplify and crystallize the issues, appellant 
has bottomed its basic objection to the Examiner’s ruling 
upon the fundamental issue of the right to a full and fair 
hearing. It is not correct that this is a different conten- 
tion from that made at hearing (cf. Commission’s brief, 
p. 6): from the time the ruling was first made, counsel for 
appellant stated his position that the ruling very seriously 
prejudiced his case and denied appellant due process of 
law (Tr. 57-58). It was carried forward immediately there- 
after in the two-day appeal to the Commission from the rul- 
ing, in these words, never challenged by the other parties 
as an incorrect interpretation of the ruling: ‘‘The ruling 
of the Examiner here forecloses the presentation by Pro- 
testant of all written affirmative evidence not submitted 
in advance of the hearing, even though the course of the 
hearing may necessitate the introduction by Protestant of 
supplementary written evidence essential both to the proof 
of the issues and to the important objective of bringing 
to the Commission’s attention all public interest considera- 
tions relevant to the case. Protestant would thereby be 
deprived of due process and would be denied the fair hear- 
ing to which it is entitled.’’ (R. 245). Intervenor does not 
apparently join in the suggestion that the question of due 
process was not raised at the hearing. 

Intervenor and appellee make reference to certain state- 
ments as purportedly showing that counsel for appellant 
always understood that the ruling only applied to docu- 
ments which the parties already had. Subjectively, it 
should be noted that it was the understanding of counsel 
for appellant at the prehearing conference and thereafter 
that he was precluded from offering any written evidence 
at all not so produced in support of his direct case, whether 
or not he had or could obtain the documents before hearing 
date, and that he believed that this was the understanding of 
all parties. Objectively, it is believed that this view is sup- 
ported by the record. Intervenor makes reference to state- 
ments in the transcript after the Examiner had made his 
ruling, to the ruling, and to a subsequent letter of counsel 
requesting material; what intervenor fails to note is that 
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at this time there was no reason to believe that a ‘‘two-day 
appeal’’ from the Hearing Examiner’s ruling would not be 
decided until four months later. Paragraph 3(c) of the 
Examiner’s order (intervenor’s brief, p. 29) merely re- 
states counsel for appellant’s statement in the record (Tr. 
67-68) ; significantly, the words subpoenas duces tecum, 
which counsel had differentiated from subpoenas as such, 
was omitted, thus indicating it referred only to oral testi- 
mony. It should also be noted that counsel’s statement at 
the end of the hearing that he did not intend to request 
subpoenas (intervenor’s brief, p. 30) likewise referred only 
to subpoenas and depositions, and was made at a time 
when the record was being closed without word from the 
Commission on the two-day appeal, and that appellant 
continued to carry forward its exception to the Hearing 
Examiner’s ruling at the same time (Tr. 290-291). 
Finally, the Commission and intervenor challenge the 
statement of appellant that there is no authority under 
statute or rule for requiring the production of documents 
and other written evidence except at hearing. Section 


409(f), of the Communication Act of 1934, as amended, 
§ 409(f), however, explicitly provides: 


“(f) Such attendance of witnesses, and the produc- 
tion of such documentary evidence, may be required 
from any place in the United States, at any designated 
place of hearing. .. .”’ (Emphasis supplied). 


Similarly, although Section 1.832 of the Commission’s 
Rules and Regulations permits the issuance of a subpoena 
and subpoena duces tecum before hearing, Section 1.831 
contemplates production of the documents demanded at the 
time of heairing: 


Sec. 1.831 Who may sign and issue.—Subpenas re- 
quiring the attendance and testimony of witnesses, and 
subpenas requiring the production of any books, 
papers, schedules of charges, contracts, agreements, 
and documents relating to any matter under investiga- 
tion or hearing may be signed and issued as follows: 
(a) Hearings before the Commission en banc or before 
a Committee of Commissioners: by a Commissioner; 
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(b) hearings before a presiding officer: by a Commis- 
sioner or by the presiding officer.’? (Emphasis sup- 
plied). 
Regardless therefore of when a subpoena duces tecum may 
issue, it is clear that it cannot be returnable until the date 
of hearing, so that appellant was required to produce docu- 
ments one week before hearing although he could not se- 
eure the forced production of documents until hearing.. 


IV. The Commission Was Arbitrary and Capricious, and Vio- 
lated Its Statutory Responsibility, in Authorizing ABC to 
Transmit and Deliver Network Programs to XETV as a 
Full Network Affiliate 

The clue to the type of consideration received by KFMB- 

TV from the Commission is given in the statement of ABC 

that the Commission had first found that the grant of the 

ABC application would serve the public interest when it 

made the original grant on November 23, 1955, after ‘‘care- 

fully considering’’ lengthy pleadings by KFMB-TV and 

KFSD-TV to designate the request for hearing (interven- 

or’s brief, p. 35). The fact is that the two San Diego sta- 

tions did in fact file lengthy pleadings (R. 7-17, 19-29, 77- 

104), but that the Commission, contrary to its usual prac- 

tice of carefully reviewing and discussing in detail the con- 

tentions of parties in petitions, merely disposed of the 

matter by a one-page letter in which it found: (1) that a 

showing had been made of a need for the proposed service 

and that the grant would serve the public interest, conve- 
nience, and necessity—a mere conclusionary statement 
without supporting facts being stated; (2) that the alle- 
gations failed to show sufficient facts to justify the San 

Diego stations’ claim of substantial injury by XETV prac- 

tices—a startling statement in the light of the long line 

of economic injury cases to support standing flowing from 

Federal Communications Commission v. Sanders Bros. 

Radio Station, 1940, 309 U.S. 470, 60 S. Ct. 693, 84 L. Ed. 

869; and (3) that possible adverse effects on the San Diego 

stations were outweighed by consideration of the ‘‘main- 

tenance’’ of a free interchange of programs with Mexican 
stations—a curious statement when later evidence showed 
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that on only two occasions had XETV supplied parts of 
the material for American programs, and that there is 
nothing to substantiate any expectation of any significant 
two way interchange. (See Decision, par. 34 (17), R. 
1097). 

ABC’s argument upon this point is largely a paean that 
what is good for ABC is good for the public. The statu- 
tory standard of the public interest, convenience, and ne- 
cessity, provided as the touchstone of Commission action, 
does not, however, necessarily equate promotion of net- 
work programming with the public good, see National 
Broadcasting Co. v. United States, 1948, 319 U.S. 190, 63 
S. Ct. 997, 87 L. Ed. 1344, nor does it make the encourage- 
- ment of competition the single or controlling factor, Fed- 
eral Communications Commission v. RCA Communications, 
Inc., 1953, 346 U.S. 86, 73 S. Ct. 998, 97 L. Ed. 1470, but re- 
quires consideration and weighing of all ‘‘the complicated 
factors for judgment’’ in the balance to search out the 
public interest. 

In this light, it is submitted that the Commission’s asser- 
tion is clearly erroneous that matters relating to the own- 
ership and operation of the Mexican affiliate, and to its 
freedom from Commission regulatory supervision and from 
tax and other laws of the United States, are ‘‘clearly irrele- 
vant’’ (appellee’s brief, pp. 20-22). If XETV is to be an 
American network affiliate competing with American sta- 
tions through American network facilities furnished 
through required Commission authorization, it is submit- 
ted that the Commission must determine under Section 325 
whether, despite the ownership, operation, and freedom 
from regulation, there is nevertheless reasonable assurance 
as a positive matter that the public interest will be served 
and fair competition promoted. That the Commission has 
authorized other foreign stations to receive American pro- 
grams does not of course mean that XETV automatically 
qualifies; Section 325 requires that a public interest deter- 
mination—upon consideration of all relevant factors—must 
be made before a permit may be authorized in each case. 

In connection with appellant’s contentions with respect 
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to certain competitive advantages enjoyed by a foreign 
station, ABC adverts (brief, p. 38) to the declaration of 
counsel that he did not intend to rely upon certain issues. 
(Tr. 286-290). The statement, it may be noted, was made 
at the close of hearing in the light of the ruling of the 
Examiner restricting the introduction of written evidence, 
and was immediately followed by a statement preserving 
the exception to that ruling (Tr. 290-292). Further, the 
issues on this appeal are not bound by those particular 
issues. In any event, however, it certainly would appear to 
be anomalous to permit the Commission to find, and inter- 
venor to argue, that the grant furthers competition and the 
interchange of programs, but prevent appellant from dis- 
puting the contentions by showing that the grant does not 
affect any interchange of programs, does not promote free 
and fair competition, and does not otherwise promote the 
public interest. The Commission, it may be noted, has not 
argued the point. | 

Finally, ABC argues (brief, p. 39) that the question 
whether a grant should be made is basically ‘‘political,’’ 
and appears to suggest that the Commission decision may 
not even be justiciable. Section 325, however requires that 
the Commission make a determination before grant that 
authorization to transmit or deliver radio signals to a 
foreign station is in the public interest. Section 402(b) 
specifically authorizes judicial review of its decision. What 
appellant seeks is not that this Court substitute its judg- 
ment for that of the Commission, but that the Court insure 
that the judgment of the Commission is based upon full 
and proper consideration of, and compliance with, the 
standards established by statute. 


V. The Delivery by ABC of Film and Kinescope to XETV 
During the Course of the Proceeding Violated the Commis- 
sion Stay of the Grant and Section 325 of the Act 


It is interesting to note that only intervenor argues— 
and, it is submitted, completely unconvincingly—that the 
decision of the United States Circuit Court of Appeals for 
the Fifth Circuit in Baker v. United States, 5th Cir., 1937, 
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93 F. 2d 332, cert. den. 303 U.S. 642, 58 S. Ct. 646, 82 L. Ed. 
1102, is correct and applicable law, and that it was there- 
fore permitted to deliver films and kinescopes to XETV 
without prior Commission authorization while the proceed- 
ing was in progress. This contention has been discussed in 
appellant’s brief at pages 39-41. 

Both the Commission and intervenor argue whether or 
not the Baker case is good law, that ABC was entitled to 
and did rely upon the decision in good faith. It should be 
noted, however, that ABC had applied in the first place for 
precisely this authorization from the Commission to de- 
liver film and kinescope to XETV by non-interconnected 
means (R. 1). When it amended its request the next day, it 
still included a request for such authorization. (R. 2-3). 
This was done at a time when ABC knew that its application 
would be challenged, so that there was every inducement 
to avoid apparent concessions to Commission authority. 
When the Commission suspended the effective date of its 
grant, this included delivery of programs by non-inter- 
connected means (film and kinescope) as well as trans- 
mission by interconnected means. Thus there is every rea- 
son to believe that ABC placed no confidence or reliance in 
the Baker case, that it did not recognize the decision as 
either good law or binding law, and that it fully believed 
that Commission authorization was required. It is sub- 
mitted, therefore, that when ABC decided to deliver film 
and kinescope even though its grant was suspended, it did 
not do this because it believed the action was justified under 
the Baker case, but because it simply was unwilling to delay 
any further because of Commission processes, and thought 
that it could get away with it—as it did. That the applicant 
was a major network company should make it no less sub- 
ject to the discipline of the Commission. 

ABC further argues that the failure of Congress to 
amend the Act after the Baker decision was an additional 
basis for reliance upon that case. The failure of Congress 
to act is a slim reed upon which to lean. Congress may have 
thought it unnecessary, or undesirable, to act, or may 
simply not have been familiar with the Court of Appeals 
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decision. See Order of Railway Conductors of America v. 
Swan, 1947, 329 U.S. 520, 529, 67 S. Ct. 405, 91 L. Ed. 471; 
Wong Yang Sung v. McGrath, 1950, 339 U.S. 33, 47, 70 S. Ct. 
445, 94 L. Ed. 616, modified 339 U.S. 908, 70 S. Ct. 564, 94 
L. Ed. 1336; Girouard v. United States, 328 U.S. 61, 69-70, 
66 S. Ct. 826, 90 L. Ed. 1084; Helvering v. Hallock, 1940, 
309 U.S. 106, 119-120 and fn. 7, 60 S. Ct. 444, 84 L. Ed. 604. 
Since Section 325 is intended to reach programs which are 
transmitted or delivered for the purpose of being broadcast 
by the foreign station, the product of film companies, record 
companies, and news organizations may perhaps be ex- 
cused because of the ambiguous nature of their use. The 
solitary Baker decision may not have been brought to the 
attention of Congress. Congress may well feel that there 
is no occasion to act, since permits are requested by 
licensees, including ABC, to furnish programs to foreign 
stations. (See appellant’s brief, pp. 40-41). 

The allegation that ABC was violating the stay was of 
course implicit in the charge that ABC was violating Sec- 
tion 325 of the Act, and explicit in the charge that its action 
was an evasion and circumvention of Commission authority, 
and was recognized by the Commission in its Decision, par. 
38, R. 1098, as a charge that ABC and XETC are now “‘ ‘by- 
passing the Commission.’ ” It was also raised in the 
notices of appeal, in paragraph 17 of the first notice (see 
also par. 5 of the prayers therein), and in paragraph 14 
of the second notice of appeal. 
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CONCLUSION 


For the foregoing reasons, in addition to those heretofore 
stated by appellant in its brief, it is respectfully submitted 
that the actions of the Commission from which appeal is 
taken are arbitrary, capricious, erroneous, and contrary 
to law, and that the case should be reversed and remanded 
to the Commission with instructions to grant appellant a 
new and proper hearing, and grant such other and further 
relief as this Court might determine to be just and proper 
in the premises. 
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